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The  present  Volume  of  Reports,  with  the  title  of  '^  First 
Stewart  and  Porter,''  is  the  comraencement  of  a  series  of  De- 
cisions of  the  Supreme  Court,  unpublished  art  the  time  of  the 
resignation  of  the  former  Reporter,  George  N.  Stewart, 
Esquire.  Under  an  arrangement  with  that  gentleman,  the 
uudersigned  has  assumed  the  responsibility  of  preparing 
them  ;  and  for  convenient  reference,  has  thought  proper  to 
give  the  Volumes  their  present  title. 

Those  which  are  intended  to  be  published,  under  this 
name,  commence  with  the  close  of  "  Third  Stewart,"  and 
will  terminate  with  the  Decisions  of  January  Term,  1834. 

B.  F.  PORTER. 

TusKALoosA,  September,  1836. 
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January  Term,  1831. 


DEWOODY  versus  HUBBARD. 

A  deedortruslofpersonal  estate,  regularly  executed  and  recorded,  for  the  be- 
nefit of  a  creditor,  will  not  be  deemed  invalid,  merely  for  the  want  of  the  sig- 
nature «f  the  trustee. 

This  was  an  action,  under  the  statute,  to  try  the 
right  of,  property  to  certain  slaves,  which  had  been 
levied  oihj  at  thi^  suit  of  the  defendant  in  error,  as  of 
the  estate  of  one  Campbell.  On  a  trial  had  ia  the 
Circuit  Court  of  Lawrence,  the  plaintiff  in  error  pro- 
duced a  deed  of  trust,  in  evidence,  which  had  been 
executed  to  himself,  as  trustee,  by  Campbell,  to  se- 
cure delrts  due  to  one  Dickson. 

The  Court  instructed  the  jury,  that  the  deed,  not 
having  been  signed  by  the  trustee,  was  void,  and 
passed  no  title  in  the  property  conveyed :  on  which 
charge,  a  verdict  was  rendered,  subjecting  the  pro- 
perty to  Hubbard's  execution.  De woody  having 
excepted,  brought  the  case  here  for  revision. 
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MAYOR,  ^C.  VS.  RICHARDSON,  Ct  al. 


MAYOR  AND  ALDERMEN  OF  MOBILE  w.  RICHARDSON,  et  al. 

Where  the  mayor  and  aldermen  of  a  corporation,  appropriated  a  certain  amount 

to  the  holders  of  real  estate,  as  damages,  for  injury  done  to  such  estate,  in 

widening  a  street,  held 
First.  That  the  consent  of  the  holders  of  the  real  estate  to  receive  the  amount 

appropriated,  vested  sufficient  consideration,  to  support  an  action  for  the  re- 

covery  of  the  amount. 
Second.  That  the  resolution  of  the  corporation  was  an  admission  of  the  right 

of  the  parties  in  the  land  appropriated. 

This  action  was  debt,  brought  by  the  defendants  in 
error,  in  the  Circuit  Court  of  Mobile,  to  recover  an 
amount  of  money,  appropriated  by  the  Mayor  and  Al- 
dermen of  that  city  to  the  defendants,  as  damages  for 
injury  done  to  their  real  estate,  in  widening  a  street. 

A  judgment  was  had  in  favor  of  the  plaintiffs  be- 
low, and  on  a  bill  of  exceptions,  the  case  was  brought 
into  this  Court :  where  the  questions  raised,  were,  as 
to  the  sufficiency  of  the  consideration  between  tho 
parties ;  and  of  the  right  of  the  plaintiffs  in  error  to 
to  question  the  interest  of  the  defendants,  in  the  real 
estate. 

Gordon^  for  Plaintiffs — HaU,  contra. 

Collier,  J. — The  defendants  in  error  brought  this 
action  in  the  Circuit  Court  of  Mobile  against  the  plain- 
tiffs in  error.  On  the  trial,  the  defendants  offered, 
and  read  to  the  jury,  without  objection,  the  following 
documentary  proof.  "  At  an  adjourned  meeting  of 
"  the  Board  of  Mayor  and  Aldermen,  convened  the 
"6th  day  of  June,  1827.  Present,  John  F.  Everett, 
"  Mayor  ;  Aldermen  William  R.  Hallett,  Richard  G. 
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**  Ryder   Jesse  Jayne,    Philip    McLoskey,    Curtis 
^' Lewis.'' 

"  The  committee  to  whom  was  referred  the  sub- 
ject of  the  claim  for  damages  to  land  on  Jackson  street, 
between  Government  and  Church  street,  by  Thomas 
Richardson,  junior,  in  consequence  of  altering  said 
street  in  pursuance  of  the  new  survey  of  the  city,  re- 
spectfully report — that  on  a  full  examination  of  the 
subject,  they  are  of  opinion  that  the  jury,  who  assess- 
ed the  damages  could  not  have  had  a  correct  view  of 
liie  case  before  them,  and  that  the  damage  sustained, 
is  far  greater  than  was  assessed  ;  they  are  therefore, 
of  opinion,  that  the  proposition  of  Mr.  Richardson,  for 
himself  and  John  French,  is  reasonable  and  just,  with 
the  exception  of  the  costs  of  Court  in  said  case,  (Tho- 
mas Richardson,  jr.  vs.  The  Corporation,)  and  would 
recommend  the  adoption  of  a  resolution  to  that  effect. 
(Signed,)  Curtis  Lewis,  ^  • 

R.  G.  Ryder,  V  Com'e." 
Jesse  Jayne,    ) 

"  Resolved,  That  the  report  of  the  committee  be 
concurred  in,  and  that  Thomas  Richardson,  jr.  and 
John  French  have  an  order  on  the  Treasurer  for  six 
hundred  and  sixty  dollars  seventy-five  cents,  in  full 
of  all  claims." 

On  this  proof,  the  Court  instructed  the  jury,  in 
substance,  that  a  corporation  must,  in  general,  act  in 
pursuance  of  the  provisions  of  its  charter ;  yet,  al- 
though the  jury  might  believe  that  the  plaintiffs  in 
error  had  not  acted  in  pursuance  of  the  provisions  of 
the  act  of  incorporation,  still,  if  the  land  of  the  de- 
fendants in  error  had  been  appropriated  by  the  plain- 
tiffs for  a  public  street,  then  ought  the  plaintiffs  to  pay 
for  it,  if  they  had  made  a  promise  to  do  so  ;  and  fur- 
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ther  that  the  resolve  of  the  Board  of  Mayor  and  Al- 
dermen, was  to  be  considered  as  an  admission  of  the 
defendants  right  to  the  land  agreed  to  be  paid  for. 

The  assignment  of  error  brings  up  for  revision, 
the  correctness  of  the  instructions  of  the  Court. 

It  is  needless  to  consider  the  adaptation  of  the  form 
of  action  to  the  proof  That  point  w^as  not  raised  in 
the  Court  below,  and  is  not  now  brought  to  the  view 
of  this  Court.  We  therefore  proceed  to  consider  the 
sufficiency  of  the  resolve  of  the  Mayor  and  Alder- 
men to  bind  the  corporation  to  the  payment  of  the 
sum  expressed  in  it.  The  consideration  of  this  ques- 
tion necessarily  brings  into  review,  to  some  extent, 
the  corporate  powers  of  the  plaintiff. 

By  the  15th  section  of  an  act  passed  on  the  24th 
December,  1824,  entitled,  an  act  "  to  alter  and  amend 
the  charter  of  incorporation  of  the  city  of  Mobile,'' 
il^is  enacted,  that  that  corporation  shall  have  power 
to  widen  the  streets,  &c.  within  tlie  city,  provided, 
that  no  street,  &c.  then  existing,  shall  be  widen- 
ed or  extended,  so  as  to  infringe  upon  or  inter- 
fere w4th  any  dwelling-house  or  other  houses  of  any 
inhabitant  of  the  city,  without  the  consent  of  the  own- 
er or  claimant  thereof  And  j)^^o^ided  further,  that 
in  all  cases  where  the  location  of  any  street,  &/C.  may 
or  shall,  by  the  alteration  of  the  same,  prejudice  the 
right  or  interest  of  any  one,  the  clerk  of  the  board, 
under  the  direction  of  the  Mayor,  &c.  shall  draw  a 
jury  of  twelve  freeholders  to  assess  the  damage,  &c. 
This  provision  does  not  indicate  with  as  much  clear- 
ness a*?  could  be  desired,  the  intention  of  the  Legisla- 
ture. It  leaves  it  somewhat  doubtful,  whether  it  was 
designed  to  restrict  the  corporation  in  the  acquisition 
of  property  for  the  purposes  expressed  in  the  act,  to 
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the  ascertainment  of  its  value  by  a  jury.  The  literal 
sense  of  the  second  pfwiso,  favors  the  idea  that  such 
was  the  intention  of  the  Legislature,  while  the  first  is 
entirely  adverse  to  it.  In  this  conflict  of  terms,  in 
order  to  adjust  the  true  meaning  of  the  provision, 
we  must  look  to  the  end  contemplated  by  the  grant 
of  power  it  conveys,  and  enquire  in  what  manner  it 
can  be  most  equitably  exercised. 

The  improvement  of  tho  city,  by  adding  to  its 
health,  comfort  and  beauty,  and  the  facility  of  pas- 
sage from  one  point  to  another  was,  doubt^oss,  the  in- 
ducement to  the  provision. 

The  right  to  appropriate  private  property  for  pub- 
lic purposes,  against  the  consent  of  the  owner,  is  one 
which  appertains  to  every  government,  and  has,  pro 
re  nataj  been  transferred  to  the  plaintiffs.  But  it  is 
a  right  which  should  be  exercised  only  in  cases  of 
real  necessity.  The  power  of  the  law  should  never 
be  called  in  aid  to  fix  Ihe  value  of  private  property, 
when  its  value  can  be  ascertained  by  voluntary  stipu- 
lation between  the  public  and  the  individual.  It  is 
only  when  the  owner  is  perverse,  and  will  not  dis- 
pose of  it  for  an  equivalent,  that  coercive  measures 
should  be  resorted  to;  when  he  himself  fixes  the  price 
of  his  property,  he  parts  with  it  the  more  willingly, 
and  can  not  complain  that  it  has  been  wrested  from 
him  by  an  act  of  sheer  pmver. 

It  can  not  be  thai  the  consent  of  the  owner,  con- 
templated by  the  first  proviso,  is  to  be  understood  as 
meaning  only,  a  gratuitous  appropriation  of  property. 
There  is  no  incongruity  in  the  idea  of  a  consent  ob- 
tained hy  purchase,  {in  its  .limited  sense)  and  in  the 
cases  in  which  it  could  be  otherwise  acquired,  must 
be  of  rare  occurrence.     The  reason  of  the  thing 


Digitized  by  VnOOQ IC 


1 6  CASES'  DETERMINED 


Mayor,  &c.  vs.  richa.roson,  et  al. 


then,  in  the  absence  of  language  strongly  opposing, 
would  authorise  the  inference,  that  it  was  competent 
for  the  plaintiffs  to  acquire  a  right  to  real  property, 
under  this  provision,  either  by  gift,  or  by  a  voluntary 
or  forced  sale. 

Upon  the  assumption,  that  the  value  of  the  de- 
fendants' property  has  been  assessed  by  a  jury,  it  is 
argued  for  the  plaintiffs,  that  it  was  incompetent  for 
the  board  of  Mayor  and  Aldermen  to  have  set  aside 
the  assessment,  and  pass  the  resolution  on  which  this 
action  is  founded.  If  the  plaintiffs,  without  the  con- 
sent of  the  defendants,  had  set  aside  the  assessment, 
and  such  an  argument  had  proceeded  from  the  defen- 
dants, it  would  have  been  entitled  to  much  considera- 
tion. The  authorities  to  which  we  have  been  cited 
by  the  plaintiffs'  counsel,  upon  this  point,  furnish  ca- 
ses in  which  the  parties,  in  whose  favor  the  assess- 
ments were  made,  were  endeavoaing  to  affirm  them 
against  the  consent  of  the  corporation,  and  hence, 
can  not  be  received  as  authority  to  sustain  the  argu- 
^ . .    -  ment.* 

7ib.540.  The  nght  to  contract  without  the  intervention  of  a 
jury,  includes  the  right  to  disregard  their  finding,  and 
proceed  as  if  they  had  never  been  summoned :  this^ 
is  a  proposition  too  clear  for  illustration. 

The  defendants  then,  having  consented  to  receive 
the  sum  expressed  in  the  resolution  of  the  board  of 
Mayor  and  Aldermen,  as  a  compensation  for  their  loss 
of  property ;  the  right  of  the  corporation  to  widen  the 
street,,  to  the  defendants  prejudice  vested,  and  such 
consent,  constitutes  a  sufficient  consideration  to  autho- 
rise a  recovery. 

The  Court  was  certainly  correct  in  supposing  that 
the  report  of  the  committee,  and  the  resolve  of  the 
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corporation,  was  an  admission  of  the  defendants  right 
to  the  land  appropriated.  If  the  admission  was  made 
under  a  wrong  impression,  the  plaintiffs  should  have 
made  it  appear  by  proof 

We  are  of  opinion  that  there  is  no  error,  and  the 
judgment  miist  be  affirmed. 

Crenshaw,  J.  not  sitting, 


PREWETT,  use  of  Johngon,  versus  MARSH. 

A  justice  of  the  peace,  who  receives  money  in  his  officfal  capacity,  caimot  law* 
fnlly  retain  it,  io  saasfactiun  of  a  debt  due  hini  individually. 

The  nominal  plaintiff  in  a. suit,  (brought  in  the  name  of  such  plaintiff  for  the 
use  of  another,)  can  not  be  rejected  as  a  witness  for  the  defendant  where  it 
mppfMirstbat  he  was  evidently  consenting  to  b*  made  a  witness.- 

This  action  was  instituted  in  the  name  of  Prewett, 
for  the  use  of  Johnson,  in  the  County  Court  of  Clarke; 
and  was  founded  on  a  claim  for  money  received  by 
the  defendant  in  his  official  capacity,  as  a  magistrate^ 
A  judgment  being  rendered  for  thfe  defendant  below^ 
the  case,  on  a  bill  of  exceptions,  was  brought  here  t 
and  the  questions  of  error  arose  on  the  opinion  of  the 
Court  below.     That  Court  decided, 

Ist  That  Prewett,  though  the  nomind  plaintiff, 
could  not  be  a  witness  in  favor  of  the  defendant,  and 

2d.  That  the  defendant  could  not  show  a  reten- 
tion of  the  money  collected  by  him,  in  discharge  of 
his  own  private  debt. 

3 
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Crenshaw,  J. — ^This  action  was  brought  against 
the  defendant,  to  recover  money  which  he  had  col- 
lected in  the  capacity  of  a  justice  of  the  peace. 
.  On  the  larial,  "  after  the  plaintiff  had  proved  his 
casCj  the  defendant  offered  to  prove  certain  facts  by 
Prewett,  the  nominal  plaintiff;  but  who  was  rejected 
by  the  Court,  on.  the  ground,  that  as  he  was  a  party 
to  the  record,  he  could  in  no  event  be  examined  as  a 
witness! 

The  defendant  having  offered  testimony  to  prove 
that  the  money  collected  by  hinj^  was  due  to  a  cer- 
tain Rosser,  and  that  Rosser  was  indebted  to  him ; 
requested  the  Court  to  instruct  the  jury,  th^t  the  debt 
due  from  Rosser  to  the  defendant,  was  a  good  off- 
set to  the  plaintiff's  action,  which  the.  Court  declin- 
ed ;  but  instructed  the  juty,  that  an  officer  could  not 
detain  money  by  him  received  in  his  official  capaci- 
ty, to,  satisfy  a  debt  due  him  in  his  private  capacity. 
All  of  which  is  now  assigned  for  error. 

We  are  of  opinion  that  the  charge  was  correct,  and 
that  the  instruction  requested,  was  properly  refused. 
We  believe  with  the  Judge  of  the  County  Court,  that 
a  Justice  of  the  Peace  who  receives-  money  in  his 
official  capacity,  can  not  lawfully  detain  it  in  satis- 
faction of  a  debt  due  him  in  his  private  capacity  ; 
and  that  it  can  not  be  the  subject  of  payment  or  off- 
set, though  the  person  who  was  indebted  to  the  Jus- 
tice was  to  receive  the  money  by  him  so  collected. 

But  on  the  first  assignment  of  error,  which  was 
the  rejecting  of  Prewett,  the  nominal  plaintiff,  when 
offered  as  a  witness  by  the  defendant,  we  are  of  opi- 
nion, that  Prewett,  being  a  party  to  the  record,  and 
interested  in  the  evdnt  of  the  suit,  at  least  so  far  ^ 
related  to  the  cost,  the  defendant  could  not  clidm  the 
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benefit  of  his  testimony  as  a  raatter  of  right.  But  if 
Prewett  was  wilUng  to  testify  on  the  part  of  the  de- 
fendant, this  was  against  His  own  interest,  and  the 
defendant  would  be  Entitled  to  the  benefit  of  his  evi- 
dence. In  the  bill  of  exceptions,  it  is  not  expressly 
stated  that  Prewett  was  willing  4o  be  sworn  and  ex- 
amined as  a  witness,  but  it  isr  stated  "  that  Prewett 
coming  to  the  book,  and  heing  ready  to  be  sworn  to 
give  testimony,"  was  rejected  by  the  Court ;  and  from 
which,  the  inference  is  plain,  that  he  was  willing  to 
be  sworn,  and  to.  give  evidence.  It  was  his -privi- 
lege to  claim  the.  exemption,  when  called  as  a  witness 
by  the  defendant :  unless  .he  objected,  and  insisted 
on  his  right,  his  willingness  to  testify,  was  a  clear  im- 
plication. For 'this  error,  the  judgment  is  revers^^: 
and  the  cause  remanded.  » 


SCOTT  w^rwL^  RIVERS. 

Where  ft  party,  to  wliopi  a  deed  1ms  been  executed,' resides  without  the  State^ 
aiefi  circuimfauce  will  Jjc  puifticient,  under  the  statute,  to  autiiqrise  a  copy 
of  til*  deed  duly  autheiitirated,  tp  be  reCeivedin  evidence.  ; 

An  offset,  o^ipoat  a  plaintitFd  demand,  in /in  action  by  bim^to  be  available,  anft 
lo  authorise  a  balance  in  favor  of  defendant;  must  appear  to  be  of  matters 
mutually  subsisting  between  the  partic?*. 

Assumpsit,  in  the  County  Court  of  Monroe,  by 
Scott  against' Rivers,^  to -recover  tile  amount  of  a  pro- 
missory note:  The  Circumstances  of  the  case  appeal 
fully  iti  the  opinion  of  the  Court.  •• 

Saffoli),  J* — The  action-  wa^  assumpsit  on  a  prp- 
musRory  note,  drawn  by  Rivers-. in  favor  of  Scott/ fi^r* 
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$1000,  the  suit  having  been  brought  by  the  present 
plaintiff  against  the  defendant,  in  the  County  Court 
of  Monroe.  The  pleas  were  the  general  issue,  pay-  « 
ment  and  set-oflF.  The  material  facts,  as  shewn  by  a 
bill  of  exceptions,  taken  on  the  trial,  appear  to  have 
been,  that  in  1824,  Thomas  Scott,  brother  of  the  plain- 
tiff, (both  of  whom  being  residents  of  North  Caroli- 
na,) presented  the  note  sued  on,  and  two  others  of 
the  same  amount,  and  one  of  about  $500,  between 
the  same  parties,  to  the  defendant,  in  this  State, 
claiming  them  as  his  own  property,  and  required  se- 
curity for  thfe  payment  thereof  Pursuant  to  an  ar- 
rangement between  them,  the  defendant  executed  a 
deed  to  T.  Scott,  for  a  house  and  lot  in  Cahawba,  es- 
timated by  them  at  $2000,  which  was  to  be  applied 
in  part  payment  of  said  notes,  but  there  was  a  col- 
lateral verbal  agreement,  exprfessed  between  them  at 
the  time,  that  Scott  should  sell  the  house  and  lot 
within  two  years,  if  as  much  as  $2000  or  more,  could 
be  had  for  them,  and  in  that  event,  the  overplus,  if 
any,  should  be  applied  as  a  farther  payment  on  said 
notes.  Scott  constituted  Steel,  (a  witness  in  the  case,) 
his  attorney  in  fact,  to  make  sale  of  the  property, 
and  apply  the  proceeds  according  to  agreement;  de- 
livered all  the  notes  to  him,  but  retained  the  deed  in 
his  own  possession.  More  than  twelve  months  after- 
wards. Steel  saw  plaintiff  and  T.  Seott  in  North  Caro- 
lina, the  former  made  no  mention  of  either  the  notes 
or  deed  to  him,  but  the  latter  conversed  with  him  on 
•  the  subject,  and  said  he  had  assigned  the  deed  to  a 
Mr.  Haywood.  Steel,  plaintiff,  defendant,  and  T* 
Scott,  are  related  to  each  other.  It  also  appeared  the 
defendant  had  rented  the  house  after  the  execution  of 
the  conveyance. 
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The  defendant's  counsel  offered  in  evidence  a  duly 
authenticated  copy  of  the  deed,  to  ascertain  the  time 
at  which  the  §2000  had  been  paid  :  on  objection  be- 
ing made  to  which,  the  Court  permitted  it  to  go  as 
evidence  to  the  jury ;  and  instructod  them  it  was  ad- 
mitted for  the  sole  purpose  of  enabling  them,  should 
they  allow  the  set-olf,  to  ascertain  from  it  up  to  what 
time  to  calculate  interest. 

On  this  state  of  facts  the  Court  further  instructed 
the  jury,  that  if  they  believed  T.  Scott  was  the  agent 
of  the  plaintiff;  or  that  the  note  sued  on  was  his  pro- 
perty, they  must  allow  the  defendant  the  $2000  agreed 
to  be  paid  for  the  house  and  lot ;  and  that  possession 
of  the  note  by  T.  Scott,  was  evidence  sufficient  for 
the  jury  to  infer  that  he  was  either  the  owner  of  the 
BoteSj  or  agent  of  the  plaintiff,  unless  there  w^as  evi- 
dence from  which  they  could  infer  that  the  notes 
were  fraudulently,  or  improperly  obtained  from  the 
plaintiff.  Other  exceptions  were  taken  to  the  opin- 
ion of  the  Court  below,  but  which  will  be  sufficient- 
ly embraced  by  the  rematks  to  be  made  on  these  al- 
ready stated.  The  jury  found  for  the  defendant,  and 
certified  a  balance  in  his  favor  of  $9G0. 

In  the  above  opinions  and  instructions  to  the  jury, 
the  Court  is  charged  to  have  erred. 

The  question*  arising  are,  1st.  Was  the  copy, of 
the  deed  admissible  as  evidence  for  the  purpose  for 
which  it  was  received,  or  otherwise.  2d.  Were  the 
instructions  to  the  jury  correct,  that  the  unexplained 
possession  of  the  notes  by  T.  Scott,  was  evidence  suf- 
ficient for  them  to  infer  either  that  he  was  owner  of 
the  notes,  or  agent  of  the  plaintiff;  and,  that  if  he  were 
either,  the  jury  might  allow  the  defendant  the  $2000, 
agreed  to  be  paid  for  tlie  house  and  lot. 
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With  respect  to  the  deed,  it  is  sufficient  to  observe^ 
that  as  '  T.  Scott  was  the  grantee,  as  he  received  the 
deed,  then  resided  in  Carolina,  and  must  be  presumed 
to  have  remained  beyond  the  jurisdiction  of  the  Court 
in  which  the  trial  was  had,  this  is  believed  to  be  a 
case  within  the  spirit  and  intent*  of  the  statute. 
"  that  if  the  original  deed  or  conveyance,  be  lost  or 
mislaid,  or  be  destroyed  by  time  or  accident,  and  not 
in  the  patties  power  to  produce,"  then  a  duly  certi- 
fied copy  shall  be  received  as  evidence  in  lieu  of  the 
original.  Hence  it  is  conceived  that  there  was  no  er- 
ror in  admitting  the  copy  as  evidence,  either  for  the 
specific  purpose,  or  any  ot^ier  legitimate  object. 

But  on  the  second  point  there  appears  to  be  more 
difficulty.  Admitting  that  the  possession  of  the  notes 
byT.  Scott,  accompanied,  by  his  claim  of  ownership, 
was  prima  facts  evidence  of  the  fact,  this  was  a  legal 
presumption  rebutting  the  idea  of  his  being  the  agent 
of  C.  W.  iScott,  the  plaintiff,  and  payee  of  the  notes; 
consequently  it  was  not  a  circumstance  from  which 
the  jury  were  authorised  to  infer  that  he  was  either 
the  one  or  the  other,  but  that  he  was  the- owner- 
merely.  Then  if  the  contract  between  the  defendant 
and  T.  Scott,  was  made  by  thektter  in  hi^  own  right; 
and  thereby  he  became  indebted  .to  the  former,  or' 
m^de  payment  on  the  notes  .to  him,  to  the  amount  of 
two  thousand  dollars,  or  other  sum,  the  balance,  af- 
ter satisfying  the  note  sued  on,  could  not  be  treated 
as  a  debf  or  set-off  against  C.  W.  Scott,  the  plaintiff, 
is^ho  must  l^e  regarded  as  a  distinct  person. 

Whether,  according  to  the  terms,  and  true  intent, 
of  the  contract  respecting  the  house  and  lot,  the  sum 
of  two  thousand  dollars  had  iiot  been  p^ld  on  the  se- 
veral notes;  and  whether,  the  defendant  would  not 
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have  been  entitled  to  a  discount  to  the  same  amoiint, 
in  any  future  suit  or  suits,  that  were  or  could-  have 
been  brought  against  him  on  the  same  notes,  by  ei- 
ther T.  Scott,  C.  W.  Scott  the  payee,  or  any  subse- 
quent holder,  or  assignee,  are  questions  essentially 
different  from  the^  one  presented.  If  such  was  the 
spirit  of  the  contract  with  T.  Scott,  when  he  was  the 
legal  holder  of  the  notes,  though  they  were  drawn 
payable  to  C.  W.  Scott,  or  order,  and  had  not  been 
endorsed,  we  think  the  defendant  would  have  been 
entitled  to  the  benefit  of  such  defence  as  payment ; 
and  if  seperate  suits  were  brought  on  the  notes,  by 
making  this  proof  to  the  satisfaction  of  the  jury>  he 
ought  to  have  been  allowed  to  defeat  the  recovery  in 
one,  and  to  reduce  the  amount  on  another,  as  far  as 
the  balance  of  the  payment  would  go.  But,  in  th© 
instruction  that  the  defendant  in  a  suit  by.  O.  W. 
Scott,  on  a  note  for  one  thousand  dollars,  could  be 
allowed  the  benefit  of  the  payment  to  the  other  Scott, 
to  a  much  larger  amount;  which  could  only  be  done  . 
by  finding  a  balance  against  the  plaintiff,  as  in  case 
of  set-oflF,  the  Court  is  believed  to  have  erred.  To 
authorise  a  set-off,  and  a  balance  against  a  plaintiff, 
the  debts  or  demands  must  be  mutual  and  subsisting' 
between  the  same*  parties,  whioh  in  this  case  could 
not  have  been  inferred. 

Judgment  reversed  and  remanded. 
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Coiuts  of  law,  iii  llio  ox'TcirOoflrritiiuatc  nnj  inridentnl  power*,  hare  au- 
thority to  authorise  llic  sct-ofl*,  of  ono  j:idgriiciit,  against  another,  existing  be. 
twopii  the  Huino  ])artit'S',  in  the  samo  Couii. 

And  siicli  order  in  not  aubjeci  to  revi^^ion  in  enor. 

This  case  was  submitted  on  a  motion,  to  dismiss 
the  writ  of  error  ;  and  involved  the  correctness  of 
the  determination  of  the  County  Court  of  Monroe,  in 
relation  to  an  order  ofF-setting  one  judgment  against 
another,  which  existed  between  the  same  parties,  in 
the  same  Court.  The  ([uestions  decided  appear  in 
the  opinion  of  the  Court. 

Saffoli),  J. — ^Tho  present  plaintiff"  was  plaintiff 
in  the  Coxmty  Court,  and  as  such,  obtained  judg- 
ment on  a  note  against  the  defendant  for  one  thou- 
sand four  hundred  and  thirty  eight  dollars  and  fifty- 
three  cents.  At  the  same  time,  in  another  suit  be- 
tween the  same  parties,  a  trial  was  had,  in  which  Ri- 
vers, the  defendant,  obtained  a  judgment,  as  in  case 
of  set-off,  for  the  sum  of  nine  hundred  and  sixty  dol- 
larsj  M  a  balance  certified  by  the  jury  to  be  due  him, 
over  ?ind  above  the  sum  demanded  of  the  said  Charles 
W.  Scott.  After  which,  and  during  the  same  term, 
a  motion  was  made,  at  tlie  instance  of  Rivers,  the  de- 
fendant, to  have  his  said  former  judgment  against  the 
plaintiff,  set-off  and  placed  to  the  satisfaction  of  so 
much  of  the  judgment  standing  against  him.  The 
Court  sustained  the  motion,  and  ordered  the  set-off 
accordingly. 

This  order  is  the  matter  assigned  for  error. 
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By  means  of  the  adjudication  in  the  former  ease, 
vre  know  that  the  judgment  rendered  for  the  balance 
in  favor  of  the  defendant,  Rivers,  was  considered  er- 
roneous^ and  that  the  same  has  been  reversed  during 
the  present  term.  This  information,  however,  acquir- 
ed in  a  different  suit,  can  have  no  influence  in  the 
decision  of  this  case.  The  different  suits  and  re- 
cords being  separate  and  distinct,  we  can  only  view 
them  as  such.  The  record  informs  us  that  mutual 
judgments  having  been  obtained  by  each  of  the  par- 
ties against  the  others  as  above  stated,  it  was  ordered 
by  the  Court  that  one  should  be  a  set-off  and  satisfac- 
tion of  an  equal  amount  against  the  other  ;  and  that 
Rivers,  at  whose  instance  the  motibn  was  made, 
should  enter  a  remitttter  upon  his  judgment  which 
done  acpordingly.  'The  record  shewij  no  ©pecial 
causes  of  necessity  or  objection  to  the  course. 

Hence,  the  question  arises, 

1.  Is  it  competent  for  a  Court  of  Law,  in  the  ex- 
ercise of  its  legitimate  and  incidental  powers,  to  mo- 
tion, to  order  one  judgment  to  be  placed  as  a  set-oflf 
to  another  between  the  same  parties,  in  the  same 
Court ;  and  this  without  shewing  On  the  record  any 
peculiar  reason  or  necessity  for  it. 

2-  Is  such  order  subject  to  revision  in  errof : 

In  the  case  of  Davidson,  for  McKtm  vs.  Gr^a^Aa-«3Bibb,3& 
gartj*  where  a  motion  was  made  of  a  similar  kind, 
the  Court  ruled  that  the' authority  to  set  one  judg- 
ment against  another  between  the  same  parties,  was 
a  power  incident  to  courts  of  law,  as  well  as  equity ; 
jand  that  the  same  could  be  dona  with  propriety,  if 
from  the  circumstances  it  were  found  consistent  with 
the  principles  of  equity.  In  that  case,  however,  the* 
set-off  was  refused,  on  the  ground  that  it  wtwild  pre- 

4        • 
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judice  the  rights  of  a  bonajftde  assignee  of  the  judg- 
ment ;  that  no  connection  existed  between  the  judg- 
ments or  accounts  proposed  to  be  set-ofF ;  and  by  the 
terms  of  the  contract  it  was  not  the  understanding  of 
the  parties  that  9ne  of  the  demands  should  be  receiv- 
ed in  payment  of  the  other. 

In  a  note  subjoined  to  that  case,  by  the  Reporter, 
reference  is  made  to  many  English  decisions,  shew- 
ing that  the  power  for  setting  one  judgment  against 
another,  does  not  depend  upon  the  statutes  of  set  oflf, 
but  upon  the  general  jurisdiction  of  Courts  of  Law 
over  suitors ;  that  it  is  a  part  of  their  equitable  juris- 
diction. 

The  same  authority  is  believed  to  have  been  re- 
cognised by  the  Courts  of  most  of  the  States  of  the 
^j^j^jjjjp  Union.  In  the  case  of  Simpson  vs.  Hart,*  the  sub- 
*«p-  ^-  ject  vvas  extensively  investigated  by  the  Court  of  Er- 
rors of  New  York.  It  was  there  ruled  that  a  Court 
of  Law  allows  sets-ofF  of  judgments  ea;  gratia  ;  but  a 
party  applying  to  a  Court  of  Equity;,  is  entitled  to  it 
as  a  matter  of  right :  that  it  is  not  necessary  the  judg* 
ments  should  be  in  the  same  right ;  it  is  sufficient  if 
the  judgment  prayed  to  be  set-ofF,  may  be  enforced 
at  law  against  the  party  recovering  the  judgment  to 
,  be  diminished  or  satisfied  by  the  set-ofF.  That  in  di- 
recting a  set-offof  judgments,  Courts  of  Law  proceed 
upon  the  equity  of  the  statutes  authorising  sets-ofF, 
the  power  not  being  within  the  letter  of  the  act. 
Their  power  consists  in  the  authority  they  hold  over 
suitors  in  their  Courts,  and  that  the  exercise  of  the 
authority  is  the  exertion  of  the  law  of  the  Courts,  ra- 
ther than  any  known,  express,  or  delegated  power. 
In  the  case  last  referred  to,  as  in  the  case  reported  in 
Bibb,  it  is  said  suitors  may  ask  the  interference  of 
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CJourts  of  Law,  in  effecting  a  set-off,  not  ex  debito 
JustiticBy  but  €x  gratia  curice  ;  and  it  was  also  ruled, 
that  a  decision  of  a  Court  of  Law,  upon  a  summary 
application  to  its  equity,  is  not  such  a  res  Judicata,  as 
to  preclude  Chancery  from  examining  the  question ; 
nor  is  Chancery  concluded  wherea  new  fact  is  dis- 
closed, which  was  not  presented  to  the  Court  of  Law. 

In  this  case,  it  may  be  observed  that,  even  if  we 
could  assume  the  fact  that  the  judgment  which  was 
allowed  as  a  set-off,  has  been  since  reversed,  on  gene- 
ral principles  of  law,  it  would  not  follow  as  a  conse- 
quence, that  justice  or  equity  requires  a  reversal  in 
this.  Cases  may  occur,  in  which  it  would  be  entire- 
ly equitable  and  right  to  allow  one  debt  or  demand 
to  be  placed  to  the  satisfaction  of  another ;  and  which 
Chancery  would  direct ;  but  which  Courts  of  Law 
have  no  authority,  under  the  statute,  to  allow  before 
judgment* 

On  the  2d  point — it  does  Hot  appear  that  the  ques- 
tion was  raised  or  examined  in  the  case  in  Bibb's  Re- 
ports, whether  an  order  setting  one  judgment  against 
another,  was  subject  to  revision  in  error,  but  the  Court 
exercised  the  jurisdiction,  and  reversed  the  order  of 
the  inferior  Court.  In  as  much,  however,  as  the 
question  was  not  investigated,  nor  any  opinion  of  the 
Court  expressed  directly  on  it,  it  can  not  be  regarded 
as  an  authority  determining  the  principle.  But  i^ 
the  case  decided  in  14  Johnson's  Reports,  to  which  I 
have  particularly  referred,  the  investigation  fully  em- 
braced this  point ;  and  it  was  there  admitted  by  all 
the  members  of  the  Court,  that  decisions  on  sucH  sum- 
*  mary  applications  can  never  be  thrown  into  the  shape 
of  records,  and  become  the  subject  of  revision  in  any 
other  Court.     This  we  adopt  as  the   correct  rule  of 
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practice,  and  conceive  no  serious  injury  can  result 
from  it;  as  the  summary  proceeding  cannot  be  regard* 
ed  as  res  adjvdicata  which  will  conclude  either  party 
from  the  benefit  of  any  equity  to  which  he  would 
otherwise  have  been  entitled.  The  propriety  of  this 
rule  is  further  sustained  from  the  consideration  that 
the  power  of  setting  one  judgment  against  another  is 
a  matter  more  appropriately  due  to  Chancery. 

We  are  therefore  of  opinion,  that  the  writ  of  error 
must  be  dismissed. 


PHILLIPS  Mfras  SCOGGINS. 


\n^i8|  ^*  written  acknowledgmeiit,  of  t  husband,  of  a  note,  execntod  by  bit  wife ; 

1S6  8061  tboagb  the  note  may  origmalljr  have  been  void  in  itseir;  becomes,  by  eiicb  ae- 

I  fli'^i^l  knowledgment,  andcr  the  statnte  of  this  State,  the  note  ef  the  bosband  ;  and 

' H  ii  not  necessary  to  set  oat  in  the  declaration  any  consideration  on  the  part  of 

tlie  bnsbmid,  forsaeh  aeknowledgmaat 

Scoggins  brought  the  action  of  assumpsit  against 
the  plaintiflf  in  error,  in  the  County  Court  of  Greene. 

The  cause  of  action  was  a  promisory  note,  execu- 
ted by  the  wife  of  the  defendant ;  on  whieh  the  latter 
had  writtenan  acknowledgment. 

On  demurrer  to  the  declaration,  judgment  was  ren- 
dered for  the  plaintiff,  and  the  defendant  by  writ  of 
error  brought  the  case  to  this  Court.  The  question 
presented  was,  whether  any  act  of  the  husband,  ren- 
dered the  note  of  the  wife  valid,  without  a  special  dis- 
closure in  the  declaration  of  a  new  consideration. 

Vardegraaf,  for  plaintiff— Gayfe,  contra. 
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Perry,  J.^-In  this  case  the  action  was  brought  on 
a  note  given  by  Marj  Phillips  the  wife  of  the  defen- 
dant James  Phillips,  on  which  the  defendant  Phillips, 
had  written,  I  acknowledge  the  above.  The  defend- 
ant, Phillips,  demurred  to  the  plaintiff's  declaration, 
which  was  by  the  Court  overruled,  and  judgment 
given  for  the  plaintiff.  The  overruling  the  demur- 
rer is  now  assigned  for  error,  and  presents  the  ques- 
tion for  the  consideration  of  this  Court,  can  a  husband 
bind  himself  to  pay  a  note  executed  by  his  wife.  We 
are  of  opinion  he  can.  Although  the  note  given  by 
the  wife  was  void,  yet  the  husband  having  adopted 
it  as  his  own,  made  himself  liable  for  the  payment 
of  its  contents,  the  note  being  prima  facie  evidence  of 
consideration  under  our  statute  until  the  contrary  is  ^  „ 

1  ini  •       1        •  Ti  1      •lStran.34 

made  to  appear.  The  case  cited,'  is  not  like  the 
one  before  us.  In  that  case  the  wife  during  coveture, 
had  given  her  note :  after  the  death  of  the  husband, 
she  was  sued  on  the  note, — the  Court  held,  she  was 
not  liable,  because  when  the  note  was  given  it  was 
void;  and  that  no  subsequent  act  had  made  it  good. 
But  in  the  case  before  us,  it  is  the  same  as  if  the 
husband  had  originally  given  the  note  himself.  By 
his  writing  on  the  note,  he  adopted  as  his  own  act, 
what  his  wife  had  done ;  we  are  therefore  of  opinion 
the  judgment  should  be  affirmed. 

Taylor,  J — In  this  case  it  appears  that  a  promise 
scry  note  was  given  by  the  wife  of  Phillips  to  Scog- 
gins;  and  that  jafter wards  Phillips  wrote  as  follows, 
under  it:  "I  acknowledge  the  above;"  and  signed  it. 
He  was  sued,  and  judgment  rendered  against  him. 
It  is  insisted  here,  that  the  note  in  itself  was  void, 
and  that  to  authorise  a  recovery  against  the  husband^ 
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a  consideration,  for  his  promise  should  have  been  set 
out  in  the  declaration. 

At  common  law,  tliis  would  certainly  have  been 
the  ease;  but  under  our  statute,  I  consider  such 
averment  of  consideration  unnecessary.  Every  wn\r 
ten  promise,  by  that  statute,  is  made  prima  fade 
evidence  of  consideration,  and  the  only  construction 
which  can  be  given  to  this  act  of  the  husband,  is  a 
promise  to  pay  the  amount  of  the  note  given  by  the 
M^ife.  As  the  law  presumes  a  consideration  for  this 
promise,  it  devolved  upon  Phillips  to  show  there  was 
none.     Let  the  judgment  be  affirmed. 


McGREWS  r^m«  MrGRi:\V8. 


A  will  of  personal  eslalp,  is  nol  necessarily  void,  for  want  of  sobscribing  wit- 
nesses. 

The  Orplians'  Court  hns  peculiar  and  original  juri;:diclion  over  the  subject  of 
tlie  probiiteof  wiiU  nnd  iti*  decree  in  relation  to  the  estabiishment  of  a  will 
must  be  taken  ad  properly  entered,  upon  legal  testimony,  anless  the  contrary, 
appears. 

This  case  was  brought  by  writ  of  error,  from  the 
Orphans'  Court  of  Clarke  county ;  and  raised  the 
question,  in  this  Court,  of  the  validity  of  the  will  of 
one  Clarke  McGre'^v. 

The  record  showed,  that  the  parties  in  interest,  hav- 
ing been  cited  to  apj)ear,  and  show  cause  why  the 
said  will  should  not  be  admitted  to  pit)bate  ;  and  they 
having  ap[)earcd  by  counsel,  and  showed  no  suffici- 
ent cnv!se  to  the  contrary  ;  and  the  said  will  having 
•been  duly  prcnen  ;  was  regularly  adniittod  to  probate 
as  to  the  personal  estate  of  said  McGrew. 
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WikoHy  for  PlaiutifF — Bagbi/„contra.' 

Crenshaw,  J. — In  this  case,  it  appears  by  the  re- 
cord, that  a  paper,  purporting  to  be  the  will  of  Clarke 
McGrew,  under  his  hand  and  seal,  and  disposing  of 
his  estate,  both  real  and  personal^  was  offered  for  pro- 
bate before  the  Orphans'  Court  of  Clarke  county. 

The  record  further  shows,  that  the  persons  inter- 
ested in  the  estate,  and  who  are  expressly  named, 
were  duly  cited  to  appear  and 'shew  cause  why  the 
same  should  not  be  admitted  to  probate;  and  that  they 
having  appeared  and  shewing  no  sufficient  cause,  the 
said  will  was  duly  proved  and  admitted  to  probate, 
and  declared  to  be  valid  as  to  the  personal  estate.^ 

It  is  now  assigned  for  error,  that  the  will  is  with- 
out witnesses,  and  therefore  void :  and  it  was  fur- 
ther insisted  on  in  argument,  that  the  record  does 
not  shew  the  proof  on  which  the  will  was  allowed, 
and  probate  granted. 

A  will  of  personal  property  is  not  void  bepause  it 
has  no  subscribing  witnesses.  A  will  may  be  ^ood 
as  to  the  personal,  and  void  as  to  the  real  estate.  To 
pass  the  real  estate,  subscribing  witnesses  are  neces- 
sary. The  will,  I  apprehend,  would  be  prima  facie 
void,  if  from  its  face,  it  is  apparent  that  the  testator 
intended  to  do  some  further  act  to  give  it  effect.  But 
nothing  of  this  kind  appears  from  the  face  of  the  will 
in  question.  It  does  not  appear  ttiat  the  testator  in- 
tended to  have  it  subscribed  by  witnesses.  It  con- 
cludes, "  witness  my  hand  and  seal,"  and  is  signed 
and  sealed  by  the  testator,  without  saying  in  presence 
of  witnesses,  or  leaving  a  void  space  for  them  to  sub- 
scribe their  names. 

The  record  does  not  inform  us  what  evidence  was 
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received  by  the  Judge  of  the  Orphans'  Court,  but  it 
does  inform  us  that  the  will  was  duly  proved,  and 
tliBt  the  parlies  interested  in  the  estate,  were  duly 
cited  to  contest  the  will. 

V/e  must  presume  that  a  Court  of  competent  juris- 
diction acted  correctly,  unless  the  contrary  appears ; 
that  it  had  sufficient  evidence  to  authorise  an  allow- 
ance of  the  ^vill ;  and  if  the  party  contesting  the  name 
was  dissatisfied,  he  should  have  taken  his  exceptions 
and  brought  the  evidence  before  this  Court. 

The  Orphans'  Court,  having  peculiar  and  original 
jurisdiction  over  the  probate  of  wills,  we  can  not  pre- 
sume against  its  orders  and  decrees;  we  can  not  in- 
fer that  the  Court  allowed  the  will  without  legal  tes- 
timony, and  that  the  parties  were  not  cited  to  conteM 
the  same,  when  by  the  record  wie  are  told  that  these 
things  were  duly  done. 

If  the  will  was  not  proved,  or  if  the  parties  were 
not  cited  according  to  law,  the  plaintiffs  in  error 
should  have  made  the  facts  to  appear;  otherwise  we 
will  presume  that  the  Orphans'  Court  acted  correct- 
ly on  a  subject  matter  peculiar  to  its  own  jurisdiction- 

We  are  unanimous  in  affirming  the  order  allowing 
the  will  as  to  the  personal  estate,  and  granting  the 
probate. 
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TATE  versus  INNERARITY. 

The  rate  of  interest,  stipulated  to  be  paid  on  a  contract,  in  tlie  absence  of  writ- 
ten or  statutoiy  law,  majrbe  fixed  by  a  jury,  according  to  the  custom  of  the 
place,  where  the  contract  is  made. 

This  was  an  action  of  assumpsit,  on  a  promissory 
note,  brought  by  Innerarity  in  the  Circuit  Court  of 
Baldwin.  The  note  bore  date  at  Mobile,  and  was 
executed  while  that  city  was  a  Spanish  province  :  it 
stipulated  for  the  payment  of  interest  after  maturity; 
and  the  question  raised,  wai^  as  to  what  rate  of  inter- 
est* was  legally  chargeable  thereon.  It  was  in  proof 
that  no  written  law  was  known  in  Mobile  at  tliat 
time^  under  the  Spanish  government,  regulating  the 
rate  of  interest ;  but  that  by  the  custom  of  the  Mer- 
chants of  Mobile,  a  certain  rate  was  usually  charged. 

On  this  state  of  facts  the  Court  charged  the  jury. 
that  they  might  allow  interest,  at  the  rate  usual,  by 
custom,  at  Mobile. 

To  this  opinion  the  defendant  excepted,  and  there 
being  a  verdict  against  him,  he  took  a  writ  of  error. 

Perry,  J. — ^This  was  an  action  of  assumpsit, 
brought  by  the  defendants  in  error  as  the  surviving 
partners  of  John  Forbes  &  Co.  against  the  plaintiff 
in  error.  The  defendant  in  the  Court  below,  who  is 
plaintiff  here,  plead  the  general  issue — payment — that 
the  note  was  obtained  by  duress  of  imprisonment,  and 
by  threats — and  the  statute  of  limitations.  The  jury 
found  the  issues  in  favor  of  the  plaintiffs  below.  On 
the  trial  a  bill  of  exceptions  was  taken,  which  pre- 
sents the  following  facts:  that  the  defendant  in  the 
Court  below  at  INlobile,  on  the  tenth  day  of  October, 
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1811,  made  his  promissory  note,  by  which,  on  or  be- 
fore the  first  of  March  next  ensuing,  he  promised 
to  pay  Messrs.  John  Forbes  &  Co.  of  Mobile,  or 
their  order,  six  hundred  and  seventy-five  dollars  and 
five  rials,  for  value  received  of  them,  with  interest 
after  due.  The  plaintiffs  also  read  in  evidence  a 
letter  addressed  to  one  of  them,  from  said  defendant, 
dated  24th  November,  1817,  in  which  it  is  said  he 
hoped,  his  long  silence  would  not  cause  the  one,  to 
whom  the  letter  had  been,  addressed,  any  uneasiness 
about  the  debt  which  he  had  named  to  him  sometime 
back,  as  he  had  made  use  of  every  possible  means  to 
procure  the  money, — that  he  had  the  promise  of  it 
on  the  third  day  of  January,  and  should  that  fail,  ho 
would  have  his  cotton  ready  for  market. 

The  Plain tilFs  in  the  Court  below,  also  proved  by 
the  deposition  of  a  Mr  Hannah,  that  he,  as  agent  for 
plaintiffs,  on  the  fourth  day  of  October,  1819,  presen- 
ted the  note  sued  on,  and  some  accounts  in  favor  of 
plaintiffs,  to  the  defendant,  who  acknowledged  the 
note  and  promised  to  pay  it,  with  the  interest  due 
thereon,  and  part  of  the  account,  in  four  or  six  weeks; 
and  then  offered  to  pay  in  silver,  three  hundred  dol- 
lars, if  a  premium  would  be  allowed  him  for  the  sil- 
ver. The  deposition  also  proves,  that  it  was  the  cus- 
tom of  merchants  before  the  change  of  government, 
to  charge  from  eight  to  ten  per  cent,  interest  on 
money.  The  witness  also  states,  that  he  was  ignor- 
ant of  any  written  law  allowing  interest  upon  debts 
contracted  within  the  Spanish  provinces,  in  which 
Mobile  was  at  the  time  the^debt  was  contracted,  and 
at  the  maturity  of  the  note.  Upon  the  foregoing 
facts  the  Court  charged  the  jury — that  if  they  belie- 
ved, from  the  evidence,  it  to  have  been  the  custom  of 
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merchants  in  the  country  where  ihQ  note  was  made, 
in  the  absence  of  any  written  law  upon  the  subject, 
to  receive  from  eight  to  tea  per  cent,  interest,  they 
might  allow  the  rate  of  interest  collected  by  merchants 
according  to  the  custom  of  the  country. 

In  giving  this  charge  it  is  said  the  Court  erred, 
mid  is  the  only  question  raised  by  the  record  for  the 
decision  of  this  Court,  and  in  answer  to  which,  we 
hold  it  as  a  principle  of  the  common  law,  that  par- 
ties to  contracts  could  stipulate  for  the  payment  of 
reasonable  interest,  and  if  no  rate  was  stipulated,  the 
customary  rate  for  the  use  of  money,  could  be  pro- 
ved and  recovered.  In  the  absence  then  of  any 
written  or  statutory  law,  regulating  the  rate  of  inter- 
est, we  know  of  no  better  rule,  than  to  leave  the  rate 
to  be  fixed  by  the  custom  of  the  place  where  the 
contract  is  made,  unless  the  parties  fix  the  rate  for 
themselves.  In  the  case  before  us,  interest  was  stip- 
ulated to  be  paid  after  the  maturity  of  the  note,  the 
rate  was  not  fixed,  thereby,  leaving  it  to  be  regula- 
ted by  the  custom  of  the  country,  as  matter  of  proof 
for  the  consideration  of  a  jury,  when  their  interven- 
tion became  necessary. 

AVe  are  therefore,  of  opinion  the  Court  did  not  err, 
in  the  charge  given,  and  judgment  is  affirmed. 

Crenshaw,  J.  not  sitting. 


Digitized  by  VnOOQ IC 


1«  ^' 


REPORTS 


THE  DECISIONS 


July  Term,  1831. 


TOWNS,  Ex'r.  versus  BARDWELL,  Adm'r. 

The  statQte  of  limitation,  generally,  docs  not  operate  on  a  contract,  nntil  the  par- 
ty is  within  the  jarisdiction  of  the  State,  where  sued. 

A  replication  to  a  plea  of  the  statnte  of  limitations,  that  the  maker  of  a  note,  at 
thetime  ofils  execution,  resided  in  the  SiaU  of  North  Carointa;  and  had  not  resid- 
ed in  Alabama^  m  years  before  the  issuance  of  the  torit,  held  good,  on  demarrer. 
SenMe — ^It  woald  not  be  so,  if  the  statute  had  perfected  a  bar  6e/bre  the  par- 
ties Removed  from  the  jurisdiction  where  the  contract  was  entered  into. 

This  action  was  debt  in  the  Circuit  Court  of  Frank- 
lin, and  was  founded  on  a  promissory  note  executed 
by  Felton,  the  testator  of  Towns,  to  Bardwell,  the 
administrator  of  Celia  Guin.  To  the  suit,  the  de- 
fendant plead  the  statute  of  hmitations  of  six  years  : 
to  which  it  was  replied,  that  Felton,  the  testator,  had 
executed  the  note  in  the  State  of  North  Carolina ; 
and  had  not  resided  in  the  State  of  Alabama  for  the 
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term  of  six  years,  next  before  the  issuance  of  the 
writ  On  demurer,  the  Court  held  the  replication 
good :  and  judgment  on  writ  of  enquiry  being  hac] 
for  the  plaintiff,  Towns  by  a  writ  of  error  souglit  a 
revision  of  the  question  here. 

The  case  was  argued  by  Ormond  for  plaintiff; 
and  by  Wm.  B.  Martin^  for  defendant. 

On  the  part  of  plaintiff  it  was  said— that  the  de- 
cision of  the  Court  on  the  demurrer  amounted  to  this — 
no  matter  what  time  had  elapsed  in  another  State,  yet 
if  the  party  had  not  resided  six  years  in  this  State, 
his  plea  was  bad.  In  a  case  of  slander,  brought  six 
months  after  the  removal  of  a  party,  though  the  slan- 
der might  be  twenty  years  old,  yet  it  would  not  be 
barred.  Again  in  case  of  a  note,  of  twenty  years 
standing,  after  all  evidence  of  payment  was  destroyed 
or  lost,  on  this  decision  it  could  be  recovered. 

The  statute  only  contemplated  citizens  of  this 
State,  not  all  the  world,  and  does  not  meet  a  case  of 
this  kind.— ^fo.  Dig.  460. 

The  statute  does  not  operate  on  foreign  contracts. 
— 1  Cainesy  402. 

When  the  statute  begins  to  run,  it  continues. — 
1  Johns.  165. 

For  defendant  it  was  insisted,  that  plaintiff  should 
have  rejoined.  Any  exception  he  was  entitled  to, 
was  not  properly  to  be  noticed  on  demurrer. 

The  only  fact  necessary  to  render  the  replication 
good,  is  alleged — 2  Mas.  jR.  S9. — Dean  <Sf  Earle  vs. 
Pitts,  in  this  Court. 
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LirscoMB  C.  J. — This  action  was  founded  on  a 
promissory  note,  dated  .2Sth  March,  1820,  and  paja- 
ble  two  days  after  date.  The  defence  set  up  was, 
that  the  cause  of  action  had  not  accrued  within  six 
years.  The  plaintiff  replied,  that  William  Felton^ 
the  defendant's  testator,  at  the  time  the  note  was  ex- 
ecuted, resided  in  the  State  of  North  Carolina,  and 
had  not  resided  in  the  State  of  Alabama  for  the  term 
of  six  years  next  before  the  issuance  of  the  origi- 
nal writ  in  this  case,  &c.  To  this  replication  the 
defendant  demurred,  on  which  demurrer,  the  Court 
below,  gave  judgment  in  favor  of  the  plaintiff;  and 
this  judgment  is  now  sought  to  be  reversed.  The 
plaintiff  in  error  urges,  that  the  statute  of  limitations 
of  personal  actions  of  this  State  must  govern ;  and 
that  it  commences  running  from  the  maturity  of  the 
note.  It  is  argued,  that  this  case  does  not  come 
within  the  exceptions  in  our  statute,  that  the  defend- 
ant had  never  removed  from  this  State,  and  had  done 
nothing  to  prevent  suit  being  brought  against  him. 
He  contends,  that  the  replication  furnishes  no  answer 
in  law,  to  the  defence  set  up ;  that  if  the  replication 
should  be  sustained  in  a  country  like  ours,  w^herc  em- 
igration and  change  of  residence  are  so  frequent,  it 
would  be  productive  of  serious  hardship,  and  mucli 
fraud.  Stale  demands,  he  alleges,  would  be  raised 
and  prosecuted  after  the  receipts  and  olher  eviden- 
ces of  payment  and  satisfaction  had  been  lost  or 
forgotten. 

The  most  important  question  presented  by  the  re- 
cord, and  tlie  one  that  must  dispose  of  this  case,  is, 
as  to  what  time  we  shall  fix  for  the  statute  to  coni^ 
mence  operating  on  the  contract  on  which  this  suit 
was  l)rought.      The  plea  is,   that  the  cause  of  action 
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had  not  accrued  within  six  years.  If  the  right  of  ac- 
tion accrued  at  the  maturity  of  the  note,  as  contend- 
ed for  by  the  counsel  for  the  plaintiff  in  error,  the 
defence  would  then  be  complete:  if  however,  the 
right  of  action  did  not  accrue  until  the  maker  of  the 
note  placed  himself  in  a  situation  to  be  operated  on 
by  the  process  of  our  Courts,  his  defence  must  fail 
him. 

Statutes  prescribing  remedies,  have  always  been 
confined  in  their  influence,  to  the  Courts  of  the  State 
or  sovereignty  by  which  they  have  been  ordained  or 
enacted :  a  distinction  is  recognized  between  a  right, 
and  a  remedy  for  enforcing  a  right ;  the  right  is  uni- 
form, fixed,  and  unchangeable :  but  when  a  right 
withheld  or  denied,  is  sought  to  be  enforced  or  reme- 
died, the  party  seeking  such  redress  must  be  govern- 
ed in  the  modus  operandi  for  obtaining  such  redress, 
by  the  rules  of  the  forum  to  which  he  resorts.  Our 
statute  oflimitations  then,  in  its  limited  operation,  could 
not  apply  to  the  contract  under  consideration,  until 
the  defendant  had  placed  himself  within  the  jurisdic- 
tion of  our  Courts.  This  seems  to  be  the  most  sensi- 
ble construction  that  can  be  given  to  the  terms  used 
in  the  statute,  and  would  be  the  most  obvious  con- 
clusion even  if  the  question  was  res  Integra.  But  it  is 
not  now  for  the  first  time  to  be  decided  :  this  con- 
struction has  been  given  by  eminent  Judges  to  sim- 
ilar statutes.  In  the  case  of  Ruggks  vs.  Keeler^ 
Judge  Kent  is  very  explicit  in  laying  down  the  doc-R.  ^'' 
trine,  that  the  statute  does  not  operate  until  the  par- 
ty is  within  the  jurisdiction  of  the  State ;  and  he 
shews,  that  this  had  been  the  uniform  rule  of  decis- 
ion under  the  English  statute ;  that  it  is  not  limited 
in  its  operation  to  English  subjects,  but  extends  to 
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all  suitors  who  seek  a  remedy  in  their  Courts.  The 
«7  MaFs.R.  same  doctrine  is  held  in  Massachusetts^'^  and  it  is  confi- 
M^8,'m  dently  believed  that  not  a  single  adverse  authority  can 
be  found.  We  are  therefore  of  opinion  that  the  replica- 
tion in  this  case  is  good,  and  was  properly  sustained. 
But  in  acknowledging  the  generality  of  the  rule,  that 
the  statute  of  limitations  applies  to  the  remedy  and 
not  to  the  right,  we  wish  not  to  be  understood  as  com- 
mitting ourselves  to  sustain  the  rule  to  the  full  extent, 
that  has  been  claimed  for  it  by  some  eminent  jurists. 
We  in  this  case  only  decide,  that  if  the  bar  has  not 
become  perfect,  the  statute  does  not  affect  the  right. 
If,  however,  the  statute  had  interposed  and  perfected 
a  bar  to  a  recovery  before  the  parties  removed  from 
the  jurisdiction  where  the  contract  was  entered  into, 
some  of  us  at  least  would  pause  and  hesitate  much, 
before  we  would  set  aside  that  bar ,and  open  the  remedy 
to  the  enforcement  of  the  contract.  I  should  incline 
much  against  authority,  I  admit,  to  the  opinion,  that 
after  the  statute  had  fully  performed  its  functions  and 
consummated  its  object,  the  bar  to  a  recovery  so  af- 
fected, would  assume  the  dignity  of  aright 
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ISBELL   versus  MORRIS  AND  BELL  &  CO. 

Where  a  party  neglects  in  a  suit  at  law,  to  take  advantage  of 'an  entire  failure 
of  consideration  th'm  wiihin  his  knowledge,  he  will  not  uflerwards  be  per- 
mitted to  appeal  to  equity  for  relief. 

This  case  originated  in  a  bill,  filed  in  Franklin 
Circuit  Court,  to  enjoin  a  judgment  at  law.  The 
facts  as  alleged  in  the  bill,  showed  that  in  March,  1824, 
the  complainant,  together  with  one  Thompson,  had 
executed  to  Morris  a  bond  for  two  hundred  dollars ; 
which  Morris  immediately  assigned  to  Bell  &  Co.  The 
consideration  of  the  bond,  consisted  in  the  agreement 
of  Morris  to  conduct,  for  the  complainants,  a  house  of 
entertainment.  Bell  &  Co  as  assignees  of  Morris, 
pursued  the  bond  to  a  judgment,  to  enjoin  which  the 
bill  was  filed.  The  bill  charged  a  general  failure  of  the 
consideration — the  carelessness,  the  waste  and  neg- 
lect of  Morris  in  the  business  for  which  he  was  em- 
ployed— his  intoxication  while  so  employed,  and  his 
insolvency ;  toGjetlier  with  ftMud  in  the  assignment 
of  the  bond.  The  answer  of  Morris  admitted  the  con- 
tract, but  denied  the  failure  of  consideration,  and  the 
intoxication  and  waste — affirmed  that  he  pursued  his 
employment,  till  directed  by  complainant  to  desist, 
and  insisted  that  there  was  no  fraud  in  the  assign- 
ment to  Bell  &  Co — confessed  his  insolvency,  but 
charged  that  it  was  known  to  complainant;  and  re- 
lied on  the  fact  generally  of  the  whole  matter  having 
been  adjudicated  at  law. 

The  answer  of  Bell  for  himself  and  partners,  mere- 
ly Contended  for  the  fairness  and  good  faith  of  the 
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assignment  made  to  them  by  Morris,  and  relied  on 
the  decision  at  law  as  to  the  defence  of  the  com- 
plainant. 

On  the  final  hearing  of  the  cause,  the  bill  was  dis- 
missed, and  to  reverse  this  decision,  the  following 
errors  were  assigned  in  this  Court : 

1st.  That  the  Court  erred  in  the  final  decree  dis- 
missing the  bill. 

2nd.  That  the  Court  erred  in  not  perpetuating 
the  injunction. 

Ormond  for  plaintiff  in  error. — 

It  will  be  perceived  that  the  consideration  of  this 
note,  was,  that  Morris,  should  manage  a  house  of  en- 
tertainment. Suit  wds  brought  on  the  note,  and  the 
whole  amount  recovered.  It  is  on  the  judgment 
thus  obtained,  that  we  pray  relief  The  articles  of 
agreement  were  entered  into  at  the  same  time  that  the 
note  was  executed.  On  an  examination  of  the  re- 
cord, it  will  also  be  perceived,  that  the  answers  of  the 
defendants,  do  not  very  strongly,  deny  the  allega- 
tions of  the  bill.  It  was  in  proof,  that  Morris  was 
not  competent  for  business — tliat  he  refused  to  at- 
tend to  his  employment,  and  was  of  great  disadvan- 
tage to  Isbell.  Here  the  defence  could  not  have 
been  made  at  law.  The  failure  of  consideration  was 
partial,  and  no  defence  subsisted,  except  in  equity, 
or  by  cross  action,  and  indeed  a  cross  action  here 
would  avail  nothing — Morris  is  insolvent.  The  case 
is  clearly  made  out ;  the  answer  is  evasive,  and  the 
depositions  taken  in  the  cause,  prove  the  statements  of 
the  bill.  The  only  question  is,  is  there  equity  in  the 
bill?  Shall  Morris  recover  two  hundred  dollars  for 
five  or  six  days  service  ?     It  is  a  clear  case  of  equity. 
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Why,  I  would  insist,  was  the  note  assigned  so 
soon  by  Morris  ?  Is  it  not  apparent  that  he  never 
intended  to  comply  with  his  contract?  The  con- 
tract was  rescinded,  and  the  assignee  of  Morris, 
stands  in  no  better  situation  than  himself. 

W.  B.  Martin^  contra. — 

If  it  be  true  that  Morris  did  nothing  at  all  in  re- 
ference to  his  undertaking,  the  failure  of  considera- 
tion was  complete ;  therefore,  there  was  a  good  de- 
fence at  law.  •  The  parties  took  his  obligation  know- 
ing that  he^  was  insolvent — the  agreement  or  obliga- 
tion was  the  consideration,  not  the  service  itself  Who 
is  to  blame  ?  The  complainant  let  his  paper  go,  and 
was  satisfied  with  the  obligatien  of  Morris.*  We, 
the  assignees,  are  innocent  holders — we  have  paid 
money  and  arc  not  to  loose  it.  The  complainant  is 
in  fault,  and  n;ust  the  public  suffer  by  that  fault? 
Is  it  not  a  fraud  upon  the  public  ?  The  complainant 
has  no  equity.  The  note  was  negotiable,  and  Il3- 
bell  took  the  responsibility  against  Morris  for  dama- 
ges, as  the  consideration.  We  have  more  equity 
than  he.  The  proof,  in  support  of  the  bill,  is  defec- 
tive. The  witness  as  to  Morris'  incompetency,  is 
discredited,  and  other  witnesses  prove  that  tht  house 
was  kept  well.  Now  in  order  to  sustain  the  bill 
against  the  answer,  two  witnesses  are  necessary, 
who  can  be  believed :  here  they  do  not  produce 
two  good  and  creditable  v/itnessos.  Again,  the  case 
is  strong  in  this,  Morris  was  ordered  off.  He  went 
away  reluctantly  ;  and  it  was  the  complainants  fault. 
J  shell  had  a  defence  at  law  according  to  his  own 
shewing,  when  the  failure  was  plead,  and  proved 
unavnilincr. 
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Ormondy  in  reply. 

The  rule  of  law  is,  that  if  the  answer  is  absolute, 
then  two  witnesses  are  necessary :  here,  I  contend, 
there  are  two  witnesses. 

If  the  covenants  are  independent,  the  case  is  stron- 
ger, for  then  there  is  no  other  remedy,  than  in  equi- 
ty. So  far  as  the  assignees  are  concerned,  to  pay 
them  the  money,  would  be  to  throw  it  away.  They 
certainly  have  no  equity.  They  held  debts  against 
an  insolvent  man,  and  are  not  in  a  worse  situation, 
now,  than  before.  The  note  was  not  made  to  defraud 
them,  and  their  equity,  cannot  be  superior  to  ours. 
The  entire  case  presented  no  defence  at  law — ^the 
failure  was  only  partial,  and  therefore  only  cognizable 
in  equity. 

Safpold,  J. — This  writ  of  error  was  prosecuted 
for  the  revision  of  a  decree  of  the  Circuit  Court  of 
Franklin,  dismissing  the  bill  at  the  cost  of  the  com- 
plainant Isbell ;  in  which  decree  there  is  charged  to 
be  error. 

The  qbject  designed  and  effected  by  the  bill  was 
to  obtain  an  injunction  against  a  judgment  at  law, 
rendered  against  Isbell  on  a  bond  for  $200,  executed 
by  the^omplainantand  Robert  Thompson  in  favor  of 
Morris,  and  by  him  assigned  to  S.  Bell  &  Co,  the 
plaintiffs  at  law.  The  ground  of  relief  relied  on, 
was  a  failure  of  the  consideration  of  the  bond. 

The  hearing  was  had  on  the  bill,  answers  and 
proofs,  from  which  we  assume  as  the  only  facts  ma- 
terial to  be  noticed — that  in  March,  1824,  articles  of 
agreement  were  entered  into  by  Thompson  and  Isbell 
of  the  one  part,  and  Morris  of  the  other,  stipulating 
a  contract,  that  the  latter  with  the  assistance  of  his 
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family  should  live  at,  and  keep  a  house  of  public  en- 
tertainment  for  the  former,  until  the  end  of  that  year, 
and  give  all  necessary  attention  to  travellers,  and  pro- 
mote as  much   as  in  his  power,    the  interest  of  the 
house.     For  these  services  he   was  to  receive  two 
handred  dollars,  •  and  for  the  payment  of  which,  Is- 
bell  and  Thompson  gave  him  their  note  for  the  amount, 
at  the  same  time  of  the  execution  of  the  articles,  pay- 
able at  the  expiration  of  the  term,  during  which  the 
house  was  to  have  been  kept.  The  bond,  immediately 
after  given  w^as  assigned  by  Morris  to  Bell  &  Co.  The 
bill  alleges  a  violation  of  the  agreement  on  the  part  of 
Morris,  by  his  continued  intoxication,  neglect  of  bu- 
siness, carelessness  and.great  waste  of  the  liquors,  &ci 
furnished  for  the  use   of  the  house  by  himself  and 
Thompson;  and  also  by  his  voluntary  abandonment  of 
the  house  and  employment,   after  about  four  days, 
and  consequently  a  failure  of  the  consideration  of  the 
contract.     The  bill  also  charges,  that  at  the  time  of 
the  execution    and  transfer  of  the  bond,  Morris  was 
notoriously  insolvent  and    has  continued  so;    that 
within  a  few    days  after  the  transfer  of  the  bond  to 
Bell  &  Co,  and  before  they  had  completed  payment 
for  the  same,  they  had  notice  from  complainant  of 
the  failure  of  consideration,    and  that  the  demand 
would  not  be  paid;  that  the  bond  was  transferred  in 
consequence  of  the  insolvency  of  Morris,  and  merely 
for  the  purpose  of  covering  the  debt  and  securing  it 
against  his  creditors. 

The  separate  answ^er  of  Morris  admits  the  contract 

as  charged,  but  contests  the  failure  of  consideration  • 

—denies  the  intoxication,    neglect  or  waste  imputed 

to  him,  and  contends  that  he  performed  his  part   of 

of  the  contract,  in  taking  charge  of  the  house  with  the 
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assistance  required,  and  that  he  properly  performed 
the  trust  until  Isbell  became  dissatisfied  and  directed 
him  to  cease ;  that  he  then  did  so  with  reluctance.  He 
admits  his  insolvency  ;  says  it  was  known  to  Isbell 
when  the  contract  was  made.  He  denies  the  axis* 
tence  of  any  fraudulent  intent  in  transferring  the  pa- 
per, avering  it  was  done  to  satisfy  debt  justly  due  from 
him,  and  which  he  describes,  to  nearly  the  amount 
of  the  bond :  and  that  it  was  agreed  the  small  balance 
when  collected  should  be  returned  to  him.  He  also 
urges  in  bar  of  the  relief  sought,  that  all  the  matters 
complained  of  were  relied  on  at  law,  where  they 
were  properly  cognizable,  and  after  full  defence  so 
made,  the  grounds  were  found  insufficient. 

Bell  answers  for  himself  and  partners,  that  the 
transfer  of  the  bond  was  in  good  faith,  on  the  consid- 
eration and  for  the  purposes  averc^d  bj'^  Morris,  and 
that  all  except  a  small  portion  of  said  consideration 
was  paid  by  them  for  the  bond,  prior  to  the  alleged 
notice  of  the  consideration   havinf^  failed.*     He  dis- 

CD 

claims  any  particular  knowledge  of  the  failure  and 
requires  proof  of  the  flict :  he,  also,  in  like  manner 
with  Morris  insists  on  the  benefit  of  the  decision  at 
law,  in  bar  of  rehef  sought  in  chancery. 

The  proofs  on  the  part  of  Isbel,  the  complainant, 
consist  of  the  testimony  of  A.  Twetty  and  wife,  the 
latter  of  whom,  as  respects  Morris'  situation  and  at- 
tention to  the  house  during  the  few  days  he  remain- 
ed, goes  far  to  sustain  the  allegations  of  the  bill. 
Twetty  himself  no  less  sustains  the  allegations  in  these 
respects,  and  swears,  moreover,  that  he  was  present 
when  Morris  declined  the  employ  ;  that  he  did  so 
voluntarily;  and  from  a  knowledge  of  his  conduct  while 
there  thinks  ho  was  a  disadvantage  to  his  employers. 
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Benjamin  Harris,  the  only  witness  on  the  part  of 
the  defendants,  states  nothing  material ;  what  he  says 
of  the  credibility  of  Twetty  is  in  terras  so  Tague  and 
irregular,  as  to  avail  nothing. 

Under  these  circumstances  was  the  complainant 
entitled  to  reliet  in  chancery,   or  was  the  bill  correct- 
ly dismissed  ?    Morris'  services,  during  the  short  time 
while  the  engagement  continued,  resulting  as  they  did 
in  a  disappointment  to  the  complainant  and  Thomp- 
son, and  subjecting  them  to  the  trouble  and  necessity 
of  removing  his  family   and  effects  from  the  place, 
and  making  a  different  arrangement  (as  his  answer 
admits  to  have  been  the  fact)  can  not  be  supposed  to 
have  produced  a  balance  of  profit  to  the  employers. 
If,  therefore,  Morris  had  materially  violated  the  con- 
tract, or  voluntarily  abandoned  it,  he  had  no  legal  or 
equitable  demand  for  compensation.     If,  on  the  con- 
trary, he  had  complied  with  the  agreement  during 
the  time,  and  was  forced  by  the  other  parties  to  de- 
cline the  situation,  from  the  force  of  the  contract,  the 
services  rendered,  the  inconvevience  and  disappoint- 
ment produced,  he  was  entitled  to  the  full  benefit  of 
the  contract,  consequently  to  a  recovery  of  the  amount 
of  the  bond.     The  mutual  stipulations  of  the  parties, 
whether  viewed   as  dependent  or   independent  cove- 
nants, would  be  subject  to  the  same  rules.     Nor  is 
it  material  to  decide  whether  the  proofs  sufficiently 
establish  the   fact,  that  Morris  had  so    violated  the 
agreement  on  his  part  as  to  authorise  the  employers 
to  rescind  it,  as  alleged  in  the  bill,  and  denied  in  the 
answer.     In  either  case  it  was  a  matter  of  proper  le- 
gal cognizance.   If  complainant  was  warranted  in  re- 
scinding the  contract,  he  did  what  was  requisite  on  his 
part  in  due  time,  by  discontinuing  the  engagement, 
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and  giving  notice  to  the  assignees  that  they  might 
look  to  their  safety.  If  at  the  time  of  giving  the 
bond,  it  was  agreed  and  understood  by  the  parties 
in  interest,  that  the  same  should  be  immediate- 
ly transferred  to  Bell  &  Co,  to  answer  other  purposes, 
and  that  the  same  should  be  paid  in  any  event,  that, 
as  well  as  the  other  features  of  the  case,  was  a  proper 
subject  for  the  consideration  of  the  jury.  Would  the 
complainant  object  that  error  or  injustice  was  done 
him  in  the  trial  at  law?  The  answer  is  that  he  should 
have  sought  redress  at  the  trial  by  excepting  to  the 
opinion  of  the  Court,  or  by  motion  for  a  new  trial,  as 
the  case  authorised .  Every  material  fact  in  favor  of  the 
complainant,  was  alike  susceptible  of  proof  at  law  ;  if 
he  did  not  make  the  proofs,  or  having  made  them, 
did  not  claim  or  could  not  obtain  the  benefit  thereof, 
it  was  his  default  or  misfortune.  The  evidence  does 
not  show  a  partial  failure  of  consideration — on  the 
contrary  the  complainant  contended  for  an  entire  fail- 
ure, so  that  in  any  view  of  the  case,  the  relief,  if  any 
was  allowable  alone  at  law.  Could  it  be  otherwise 
considered,  the  complainant  was  equally  conversant 
with  all  the  circumstances  pending  the  trial  at  law, 
while  urging  his  defence  there ;  and  no  reason  or  ex- 
cuse is  offered  why  he  did  not  resort  to  chancery  in- 
stead of  litigating  the  claim  at  law.  This  circum- 
stance interposes  a  further  objection  to  relief  in  chan 
eery.  These  rules  have  so  often  been  recognized  by 
this  and  other  tribunals,  that  it  is  deemed  unnecessa- 
ry to  refer  to  particular  authorities. 
Let  the  judgment  be  affirmed.  . 

Perry,  J.  not  sitting. 
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BROWN  versus  ADAIR. 

The  e«rtific4te  or  a  Judge  to  tlie  excmplifica'ion  of  the  record  of  another  State, 
'*  that  the  attefttatiim  of  the  Clerk  of  the  Court,  is  in  proper  form/'  rsmtfiicient 
t(>  authorise  the  admWion  of .-(uch  exemplification  in  evidence. 

Theactof  CongreiM  of  17^,  does  not  require  the  presiding  Judge  or  Justice, 
to  certify  that  the  CUsrk,  is  Clerk  at  tlie  time  he  attests  the  exemplification. 

In  error  from  Lawrence  Circuit  Court. 

This  was  aa  action  of  assumpsit,  to  recover  of  the 
defendant  the  amount  of  a  note  of  hand,  assigi^ed  \^y 
him  to  the  plaintiff.  On  the  trial  of  the  cause  in 
the  Court  below,  the  plaintiff  offered  in  evidence  the 
exemplification  of  the  record  of  a  judgment  existing 
in  the  Circuit  Court  of  Barren  County,  in  the  State 
of  Kentucky,  containing  the  certificate  of  the  Clerk 
of  the  said  Court,  together  with  the  attestation  of  the 
presiding  Judge,  thatsaid  certificate  "wasin  due  form  of 
law.''  The  counsel  for  the  defendant  objected  to  the  rea- 
ding of  the  transcript  to  the  jury,  on  the  ground,  that 
the  certificate  of  the  Judge  was  not  sufficient.  The 
Court  sustained  the  objection,  and  excluded  the  ex- 
emplification from  the  jury,  on  which  a  verdict  was 
rendered  for  the  defendant. 

Exception  was  hereupon  taken  to  the  opinion  of 
the  Court,  excluding  the  said  transcript  from  the  ju- 
ry, and  the  same  in  this  Court  assigned  for  error. 

Ormond  for  Plaintiff 

Would  a  Judge  sign  a  certificate  if  it  was  impro- 
per? His  act  should  receive  the  most  benign  inter- 
pretation. It  is  not  to  be  supposed  that  the  Judge 
would  certify  under  false  circumstances,  There  is 
a  courtesy  due  to  Courts  of  other  States,  and  frivolous 
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objections  should  be  rejected.  It  is  not  to  be  feared 
that  a  forged  record  could  creep  in,  and  the  difference 
between  the  time  of  the  certificates  was  only  four 
days. 

Claiy  <Sf  Thorjiton,  contra. — 2  Stciv.  27. 

Crenshaw,  J. — The  error  relied  on  in  this  case  is, 
that  on  the  trial  in  the  Court  below,  the  presiding 
Judge  excluded  from  the  jury  the  exemplification  of 
a  judgment  obtained  in  Kentucky,  on  the  ground  that 
the  Judge  who  certified  the  record,  did  not  state 
in  his  certificate  that  the  Clerk  who  attested  the 
record,  was  Clerk  at  the  date  of  his  attestation. 

The  statute  of  the  United  States,  passed  May  1790, 
provides  "  that  the  records  and  judicial  proceedings 
of  the  Courts  of  any  State  shall  be  proved  or  admit- 
ted in  any  other  Court  within  the  United  States,  by 
the  attestation  of  the  Clerk,  and  the  seal  of  the  Court 
aanexed,  if  there  be  a  seal,  together  with  a  certificate 
of  the  Judge,  Chief  Justice,  or  presiding  magistrate,  as 
the  case  may  be,  that  the  said  attestation  is  in  due  form/ ' 

The  statute  requires  the  Judge  to  certify  nothing 
more,  than  that  the  attestation  of  the  Clerk  is  in  due 
form.  It  does  not  require  him  to  certify  that  the 
Clerk  was  Clerk  at  the  date  of  his  attestation,  or  at 
any  other  time;  though  it  is  difficult  for  the  Judge  to 
certify  without  shewdng  that  he  is  Clerk. 

We  are  therefore  of  opinion  that  the  Circuit  Court 
erred  in  excluding  the  exemplification,  and  that  for 
this  error  the  judgment  must  be  reversed  and  the 
cause  remanded. 

We  are  aware  that  in  this  adjudication,  we  are 
overruling  a  principle  of  decision  settled  in  the  case 
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of  Johnson  vs.  IIo?ves  administrators,  at  the  July 
term  of  this  Court  in  1829.*  In  that  case  the  judg-^^  ^**'^' 
ment  of  affirmance  was  predicated  on  two  grounds. 
1st.  That  it  did  not  appear  from  the  Judge's  certifi- 
cate that  he  was  presiding  Judge  or  magistrate  of  the 
Court  from  which  the  exemplification  was  taken,  and 
2d.  That  he  did  not  certify  that  the  Clerk  was  Clerk 
at  the  date  of  his  attestation. 

The  judgment  was  affirmed  mainly  on  the  first — 
and  on  the  2d  ground  as  well  as  I  remember,  there 
was  but  a  meje  majority  for  affirming.  And  if  I  con- 
curred, l)eing  now  convinced  of  my  error,  I  should 
have  no  hedtatiou  in  departing  from  that  rule  of  de- 
cision, and  adhering  to  what  I  now  believe  the  law 
to  be. 

Judges  Tayi.ok  &  WiiTTi;^  not  sitting.  Ltpsc^omb, 
C.  J.  dissenting. 


CASKV  ta-Ms  15RIANT 

Where  ilio  Judifo,  to  \\  Jumi  a  pctitioii  for  a  ccrtid/rari,  is  presented,  dccuis  the 
facta  .siilUcit'iit  to  ;iuthori<fk)  tLo  Lsj^uanci;  Uioreof;  die  Courts  will  not  after- 
>vardri  pQterlain  motion.^  to  di.<«uiiss,  on  tJie  gmuml  Lliat  the  facts  set  forth  in  the 
{>cution  arc  insulticient. 

la  cases  whore  a  party  undertake:)  the  prosecuttou  of  a  penal  action,  and  sues 
in  the  namn  of  liiiu.^clf,  and  of  tlic  State;  it  is  compelent  for  tJic  Court  t«  ren- 
der jndpnnnt  for  all  c.ontii,  n(;ain.st  iho  informer,  if  he  fails  to  raaintaio  the 
action. 

Aldimi^h  JTi  carfos  u/idor  twenty  dollars,  the  Court.s  ore  privileged  to  dccidci 
without  a  jury,  yt't  a  nanno  will  not  be  reversed,  merely  because  the  Court 
(without  objfjrlion  from  the  parties)  loft  it  to  be  determined  by  a  jury. 

Thi.s,   ])oiii}j'  Olio  of  scleral  qui  tarn   actions,   was 
broutrlit  l)y  (;asi*.y  l)or()ro  a  Justice   of  the  Peace  of 
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Marion  county,  to  recover  of  Briant,  the  tax  collector 
of  that  county,  the  sum  of  twenty  dollars,  in  each 
case,  for  not  administering  an  oath  to  persons  ren- 
dering in  their  list  of  taxable  property.  On  the  tri- 
al before  the  Justice  judgment  was  rendered  against 
the  defendant  in  eight  of  the  cases,  who  failing  to  ap^ 
peal,  afterwards  took  up  the  cases  by  certiorari  to  the 
County  Court.  A  motion  was  made  in  the  County 
Court  to  dismiss  the  certiorari,  which  being  overruled, 
the  cases  were,  by  agreement,  consolidated,  and  a 
verdict  rendered  in  one  of  them,  in  favor  of  the  de; 
fendint.  '  A  writ  of  error  was  subsequently  taken  to 
the  Circuit  Court  in  which  was  assigned  the  follow-t 
ing  reasons  in  favor  of  the  reversal  of  the  judgment 
of  the  County  Court. 

1st.  That  the  County  Court  erred  in  granting  the 
order  for  writs  of  supersedeas  and  certiorari. 

2nd.  That  the  defendant  should  have  appealed. 

3rd.  That  the  defendant,  in  his  petition,  did  not 
show  any  legal  reasons  to  sustain  it. 

4th.  That  there  was  but  one  writ  of  certiorari  ^ndi 
one  supersedeas  to  bring  up  the  eight  cases,  when 
there  should  have  been  one,  for  each. 

5th.  That  there  was  no  issue  before  the  jury^ 

6th.  That  the  trial  should  have  been  by  the  Court, 
and  not  a  jury,  the  cases  not  exceeding  twenty  dol» 
lars,  each. 

7th.  That  the  Court  gave  judgment  against  the 
plaintiff  for  full  costs,  he  only  being  liable  for  half. 

The  Circuit  Court,  in  considering  the  errors  above 
assigned,  affirmed  the  judgment  of  the  County  Court; 
and  to  reverse  its  decision,  was  the  present  case 
brought  up. 
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W,  B.  Martin,  for  Plaintiff. 

We  contend  that  the  certiorari  should  have  been 
dismissed.  One  writ  cannot  bring  up  eight  cases* 
The  trial  by  jury  should  not  have  been  extended  to 
that  case.  We  went  into  the  trial  without  authority 
of  law.  There  was  no  interest  for  thejiiryto  conir 
pute.  Again  we  insist  there  should  have  been  a* 
separate  writ  in  each  case ;  here  there  was  but  one 
writ  and  one  petition. 

The  petition  should  shew  merits,  and  here  it  shews 
none.  The  same  shewing  should  be  made,  as  ift 
cases  for  a  new  trial.  Why  was  not  the  appeal  ta^ 
ken  in  due  time?  The  reasons  shewn,  are  entirely 
insufficient.  The  case  was  not  brought  up  until  half 
a  year  after  the  trial.  Costs  should  have  gone  against 
all  the  parties  to  the  record. 

Wm.  Cooper,  contra. 

The  chief  objection  urged  is,  that  there  were  eight 
cases,  and  that  only  one  was  filed.  This  is  true,  but 
there  was  a  special  agreement  that  all,  should  abide 
the  decision  of  one. 

As  to  the  judgment  for  costs  against  one  alone — 
true  there  is  a  statute,  but  it  does  not  a])ply  to  such  a 
case  as  this.  Indeed  I  knowof  no  case,  Uke  the  present 
wbere  judgment  could  have  been  rendered  against  the 
State. 

Martin  in  reply.  There  is  no  provision  exenip- 
ting  the  State  from  costs.  The  costs  are  to  be  ren- 
dered against  all  the  parties  to  the  suit. 

White.  J. — This,  together  with  nine  other  cases, 
were  commenced  before  a  Justice  of  the  Peace  of  Ma- 
rion county,  by  John  Casey,  the  plaintiff  in  error,  who 
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wSued  as  well  for  himself  as  tlio  State,  to  recover  of 
John  Briant,  tlie  tax  collector,  t\tenty  dollars  in  each 
case,  a  forfeiture  for  failing  to  administer  the  oath 
prescribed  by  'statute  to  persons  rendering  a  list  of 
their  taxable  property.  Judgments  were  rendered 
against  the  defendant  in  eight  of  the  cases ;  he  fail- 
ed to  appeal  and  afterwards  removed  them  by  cejtich 
rarij  into  the  County  Court.  There  was  one  petition, 
and  but  one  writ,  by  virtue  of  which  all  the  cases 
were  removed.  A  motion  was  made  in  the  County 
Court  to  dismiss  for  insufficiency  apparent  on  the 
face  of  the  petition.  This  wasovernded,  and  a  jury 
came,  who  gave  a  vercUct  for  defendant,  whereupon 
the  Court  rendered  judgment  against  Casey  the  in- 
former, for  all  the  costs.  A  writ  of  error  was  prose- 
cuted to  the  Circuit  Court,  wlio  re  the  judgment  of  the 
County  Court  was  affirmed,  n\\A  it  is  lierc  said  that 
this  last  judgment  is  erroncour>.  The  errors  assigned 
bring  to  our  examination  the  proceedings  of  the  Coun- 
ty Court  insisted  on  as  errors  in  the  Circuit  Court, 
and  there  overruled,  togetlier  witli  tht^  inquiry,  wheth- 
er it  was  error  in  the  latter  C(mrt  I(j  render  judgment 
against  the  plainliif  in  error  for  costs.  As  for  the 
County  Court  overruling  the  motion  to  dismiss  the 
certiorari  for  insuCicicucy  :ippearing  on  the  face  of 
the  petition,  it  has  long  been  tlie  established  doctrine 
in  this  Slate,  that  the  removal  of  causes  from  before 
a  justice  of  the  peace  to  a  higher  tribunal  hj  certiora- 
ri,  is  nothing  more  than  a  substitute  for  an  appeal 
by  which  another  trial  is  had,  and  that  if  the  Judge 
to  whom  the  petition  is  proivciited,  deems  the  facts 
stated,  sufficient,  the  Courts  Vvill  not  afterwards  en- 
tertain motions  lo  disiin\ss.  V»''e  cannot,  \him  say  that 
there  was  (Tror  in   ovcrriiiino-  tlic^  motion  to  dismiss 
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because  of  the  defipndant' s  not  assigning  in  his  peti- 
tion good  cause  for  not  appealing  from  the  judgments 
of  the  magistrate. 

The  next  error  which  I  will  notice  is,  that  as 
the  sum  claimed  was  but  for  twenty  dollars,  the 
trial  should  have  been  by  the  Court,  and  not 
by  the  jury.  It  is  true  tliat  the  case  might,  and 
strictly  speaking  ought,  to  have  been  tried  by  the 
Court ;  but  as  the  trial  by  jury  is  esteemed  by  our 
law^s  the  most  unexceptionable  mode  of  ascertaining 
facts,  and  as  a  resort  has  been  had  to  that  method  in 
the  present  case,  without  any  objections  on  the  part 
of  the  plaintiff,  so  far  as  we  can  learn  from  the  re- 
cord, he  ought  not  now  to  be  allowed  to  urge  the 
exception.  Nor  can  he  sustain  the  error  assigned, 
that  there  was  in  fact  no  issue  joined;  for  if  w^c  were 
to  admit  the  necessity  of  a  formal  issue  in  such  a 
case,  it  was  for  the  plaintijF  who  now  complains,  to 
have  tendered  that  issue. 

We  believe  also,  there  was  no  error  in  rendering 
judgment  against  the  informer  fot  all  tiie  costs.  The 
law  permitted  him  to  sue  in  the  name  of  himself  and 
of  the  State,  and  partly  for  his  own  benefit.  He  un- 
dertook the  prosecutions  at  his  risk  and  upon  his  own 
responsibility,  uncontrolled  by  any  agency  which 
the  State  could  exert,  and  if  he  sued  when  he  could 
not  maintain  his  actions,  nothing  is  more  just  than 
that  he  should  pay  the  costs  of  l^s  own  rashness. 

The  only  remaining  question  is  as  to  the  regulari- 
ty of  bringing  all  the  cases  into  Court  by  one  writ  of 
certiorari,  and  the  propriety  of  the  Court  entering 
judgments  in  the  cases  not  tried,  conformably  to  the 
decision  of  the  one  that  was.  This  irregularity  was 
cured,  and  the  Court  authorised  to  proceed  in   the 
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manner  ihey  did,  as-  we  think,  by  the  agreemetvt  of 
the  parties.  After  stating  the  judgment  in  the  case 
tried,  the  record  shews  substantially  that  there  had 
previously  been  an  agreement  by  which  the  right 
cases  were  to  be  consolidated,  and  that  the  cases  un- 
tried should  follow  the  decision  of  the  one  that  was; 
v-hereupon  the  Court  proceeded  to  render  judgment 
accordingly.  The  cases  were  not  in  fact  consolida- 
ted ;  for  if  «o,  they  would  all  have  been  tried  as  one. 
Then  to  give  effect  to  the  agreement,  as  the  record 
exhibits  it,  unobjected  to  by  the  partie.^  we  rliuot 
suppose  that  all  the  cases  were  to  be  considered  in 
Court  for  trial,  but  that  to  simplify  and  facilitate  the 
proceedings,  the  decision  of  one,  was  to  control  that- 
of  the  other.  • 

The  judgment  is  affirmed. 


Taylor,  J.  not  sitting. 


8.&P. 

UW46i; 

ifll   1201  FRISBIE»  et  iix.  versus  McCARTY. 

It  id  e«9i*^tial  to  ilic  vnlidiiy  of  a  piirolgiA,  ofpersonal  properly,  that  possefl- 

sion  slioold  acromp.'iny  ihe  gift. 
To  nsndcr  a  deed  valid  and  upemtlve,  them  mu5t  be  a  delivery  of  it,  either 

to  tb«  donae-^r  to  some  one  for  his  use;  or  into  the  prapsr recording  ofBc«. 

This  action  was  detinue  in  Washington  Circuit 
Court,  to  recover  a  slave.  Under  the  pleas  of  the 
general  issue,  and  the  statute  of  limitations,  there 
was  a  verdict  for  the  defendant.  The  bill  of  ewep- 
tions  sealed  in  the  cause,  showed  the  following  facts. 
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In  the  year  181-2,  Thomas  White,  the  father  of  Sal- 
ly D.  White,  now  Sally  D.  Frisbie,  made  his  deed 
of  gift,  in  which  he  gave  to  said  Sally,  the  slave,  the 
subject  of  the  action — that  at  the  time  the  said  deed 
was  executed,  McCarty,  the  defendant,  was  present 
and  .  witnessed  the  same — that  White  said  to  the 
witnesses,  in  the  presence  of  his  children  and  the 
negro,  that  he  had  given  or  delivered  the  same,  as 
mentioned  in  the  deed — that  Mrs.  White,  the  moth* 
er,  proposed  to  White  that  McCarty  should  take 
charge  of  the  deed,  and  have  it  recorded,  which 
White  declined,  saying  that  he  would  have  it  record- 
ed himself. — that  the  deed  was  subsequently  burned 
in  White's  house — that  at  the  time  of  its  executioni 
White  was  free  from  debt — that  Sally  D,  Frisbie 
was  then  about  ten  or  twelve  years  of  age,  and  thtt 
suit  had  been  commenced  within  six  years  after  she 
became  of  age.  In  1^14,  White  sold  the  dave 
in  question  to  the  defendant,  McCarty,  and  executed 
a  bill  of  sale  for  the  same.  It  was  further  in  proof 
that  there  was  an  actual  dehvery  of  the  slave,  fo^ 
equivalent  consideration — that  McCarty  spoke  to 
Whitteon  the  subject  of  the  gift  of  his  daughter, 
and  offered  to  rescind  the  contract — ^that  White  refus^ 
ed,  saying,  the  property  was  his  own,  that  he  had 
never  delivered  the  deeJ,  nor  had  it  been  recorded 
—that  he  took  a  pen  and  erased  from  the  deed,  which 
he  produced,  the  name  of  the  slave  in  question,  to* 
gether  with  that  of  another,  sold  at  the  same  time, 
It  was  also  in  evidence,  .that  a  deed  of  like  character 
was  seen  several  years  dter  White's  house  was  burn- 
ed, in  the  clerk's  office  in  Washington  county. 

Upon  this  evidence,  the  Court  charged  the  jury, 
that  it  was  essential  to  the  validity  of  a  deed,  that 
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it  should  be  signed,  sealed  and  delivered.  That 
while  White  retained  thedeed  in  his  possession,  the  gift 
remained  incomplete,  and  the  deed  was  invalid.  That 
in  order  to  ioaake  a  deed  valid  and  operative  in  law, 
yl  was  necessary  for  the  donor  to  have  made  sach  a 
delivery  of  it,  as  would  have  placed  it  beyond  his 
power  of  revocation.  The  Court  further  charged, 
that  there  was  no  such  thing  known  to  the  laws  of 
the  State,  as  a  parol  gift  of  property,  unless  posses- 
sion actually  accompanies  the  gift. 

Crenshaw,  J.— The  question  in  this  case  is,  wheth- 
er the  charge  of  the  presiding  judge  to  the  jury,  can 
be  sustained  by  the  law  and  the  evidence  ? 

The  substance  of  so  much  of  the  testimony,  to 
which  I  deem  it  essential  to  refer,  is,  that  Thorny 
White,  the  father  of  Mrs.  Frisbie,  when  she  was  ten 
or  twelve  years  of  age,  by  deed  of  gift,  gave  her  the 
slave,  which  is  the  subject  of  the  action — that  other 
slaves  were  included  in  the  deed  given  to  his  other 
children — that  at  the  time  of  signing  the  deed,  and 
in  the  presence  of  the  slaves  and  of  the  children, 
White  said  to  the  witnesses,  (of  which  the  defendant 
was  one)  "  I  here  give  or  deliver  the  negroes  as 
mentioned  in  the  deed,  to  these  otiildren,  in  your  pre- 
ence," — That  Mrs.  White  proi)Osed  that  McCarty 
should  take  the  deed  and  have  it  recorded,  which 
White  declined,  saying,  he  would  have  it  record- 
ed hiinself — that  subsequently,  within  a  month, 
White's  house  was  burnt  and  the  deed  destroyed — 
that  about  two  years  afterwatds.  White  sold  the  ne- 
gro in  dispute,  for  a  a  aluable  consideration  to  Mc- 
Car^iy,  and  er^ksed  the  name  of  the  negrd»  saying,  he 
fasd  never  delivered  the  deed,  ai^d  that  it  had  not 
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been  recorded.  The  witness,  Lester,  swore  that  in 
1516,  he  saw  a. deed  in  the  Clerk's  office,  purporting 
to  be  a  deed  of  gift  of  several  negroes  from  White 
to  bis  childreQ  When  the  deed  was  signed.  White 
was  in  the  attitude  of  moving  with  his  family  and 
pro[>erty,  and  said  he  had  fallen  into  unfortunate 
habits. 

On  this  evidence,  the  Judge  charged  the  jury, 
"that  it  was  essential  to  the  validity  of  a  deed,:, that 
it  be  signed,  sealed  and  delivered-^that  so  long  as 
White  retained  possession  of  the  deed,  withont  hav* 
iag  delivered  it  to  some  third  person,  or  to  the  Clerk 
to.be  recorded,  the  gift  remained  incomplete,  and  the 
deed  invalid— that  to  give  the  deed  validity,  the  donor 
shonid  have  made  such  a  delivery  as  woul^  have 
deprived  him  of  the  power  of  revocation,  and  that  so 
long  as  he  retained  it,  he  reserved  to  himself  the  bh 
COS  pcenitentice,  and  that  there  was  no  such  thing  as  a 
parol  gift,  unless  possession  accompanied  the  gifl/' 

If  an3%  or  what  other  instructions  were  given^  tha 
record  does  not  inform  us. 

It  is  laid  down  in  the  best  authority,  <f  that  at 
common  law,  a  gift  of  personal  property  to  be  good 
must  transfer  both  the  right  of  property  and  the  pos- 
^ssion  of  the  chattel,  whereby  one  person  renounces 
and  another  person  immediately  acquires  vSX  title 
and  interest  therein,  and  which  may  be  done  either 
by  writing,  or  by  word  of  mouth,  attested  by  suffi- 
cient evidence,  of  which,  delivery  of  possession  is 
the  stroncrest  and  most  essential,  and  that  a  true  and 
proper  gift  must  always  be  accompanied  with  posses* 
sion,  and  must  take  effect  immediately/'  In  th^ 
case  of  Smith  vs.  Higgins^  d^ded  in  this  Court,  the 
same.pcinciple  is  recognized. 
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According  to  tbis  definition,  actual  possession 
must  accompany  the  gift,  at  least  where,  the  gift  is 
by  pared :  if  the  donor  continue  in  possession,  or  in 
ether  words,  if  the  possession  be  not  actually  trans- 
ferred to  the  donee  or  to  some  person  ibr  his  use  and 
beiiefit,  the  gift  wants  what  a  learned  commenta- 
tor considers  its  most  -essential  ingredient,  and  would 
h^  absolutely  void. 

If  this  be  the  law,  which  I  think  cannot  be  de- 
nied, then  the  charge  in  this  respect,  was  legally 
correct  It  was  the  province  of  the  jury  to  decide, 
ij^hether  the  proof  established  the  fact  of  possession. 
The  Court,  unless  requested,  was  not  bound  to  in^ 
form  the  jury,  that  if  they  believed  the  &cts  to  be 
proved,  (as  stated  in  the  bill  of  exceptions)  that  they 
did  or  did  not  amount  to  such  a  delivery  of  posse^^ 
ston  as  would  satisfy  the  law.  And  to  this  effect,  is 
the  case  cited  from  2  Peters  14. 

In  that  case,  Judge  Story,  in  giving  theoprnica 
ol  the  Court,  expressly  says  **  that  it  is  no  ground  fcr 
reversal,  that  the  Court  below  omitted  to  give  direo- 
tions  to  thd  jury  upon  any  points  of  law  which 
might  arise  inihecase,  when  it  was  not  requested  by 
either  party  at  the  trial— that  it  is  sufficient  if  the 
Court  has  given  no  erroneous  directions^-that  if  ei« 
ther  party  deems  any  point  presented  by  the  evidence 
t6  be  omitted  in  the  charge,  it  is  competent  for  such 
party  to  require  an  opinion  from  the  Court  upon  that 
point,  and  that  the  Court  cannot  be  presumed  to  do 
mcHre  in  ordinary  cases,  than  to  express  its  opinion 
upon  the  questions  which  the  parties  themselves 
ba^ve  raised  at  the  trial." 

The  caee  of  Goodwin  vs.  Morgan,  decided  in  this 
CQurf;»  establishes  no  rule  or  nrinoinle,  which  caA 
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apply  to  the  case  beifore  as.  In  that  case,  the  Court 
seem  to  have  been  of  opinion,  that  the  formal  cere- 
mony of  placing  the  hand  of  the  slave  into  that  of  the 
donee,  accompanied  with  wordji  of  donation,  amount- 
ed to  a  perfect  gift  by  parol.  But  the  main  question 
turned  on  the  statute  of  North  Carolina,  which  de- 
clared all  parol  gifts  to  be  void.  It  vi'as  decided 
that  the  statute  was  intended  for  the  benefit  of  pur- 
chasers and  creditors;  and  that  parol  gifrs  were  valid 
between  the  parties  to  the  contract,  if  their  rights  did 
not  C(H)flict  with  the  rights  of  creditors  and  pur- 
chasers. 

I  think  the  charge  in  relation  to  the  d^ed,  was 
equally  correct. 

That  delivery  is  essential  to  the  validity  of  a  deed, 
ought  not  at  this  day  to  be  called  in  question.  So 
long  as  the  donor  retained  possession  of  the  deed,  with* 
cut  ever  having  delivered  it,  either  to  the  donee,  if 
capable  of  rec-eiving  it,  or  to  some  person  for  his  use 
and  benefit,  or  into  the  proper  office  to  be  recorded, 
the  gift  is  imperfect  and  the  deed  is  void.  It  should 
be  such  a  delivery  as  would  deprive  the  donor  of 
the  power  of  revocation ;  for  until  then  he  reserves 
to  himself  the  hcus  pcmitenticB. 

In  the  case  of  Kirk  and  others  vs.  Twner^  deci^ 
ded  in  North  Carolina,  the  Court  held,  "that  a  d^* 
livery  of  a  deed  is  |he  parting  with  the  possession  of  it 
by  the  grantor,  in  such  a  manner  as  to  deprive  him 
of  the  right  to  recall  it;  and  «that  where  a  deed  was 
handed  to  the  subscribing  witness,  as  the  agent  of 
the  grantor  for  the  purpose  of  being  proved,  and 
was  by  agent  delivered  back  to  the  grantor,  without 
being  proved,  this  was  not  a  sufficient  delivery."  lu 
that  case  the  Court  say  "  that  a  delivery  of  a  deed 
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is  in  fact  its  tradition  from  the  maker  to  the  person  to 
whom  it  is  made,  or  to  some  person  for  his  use." 
The  Court  further  held,  "that  it  was  unfair  to  resort 
to  the  declaration  of  the  donor,  in  which  she  stated, 
that  she  had  given  the  property  to  her  children, 
when  her  conduct  in  the  transaction  refuted  all  idea 
of  a  parol  gift,  and  clearly  shewed  that  she  intended 
to  give  by  deed  and  not  by  parol." 

In  the  case  of  Claoering  vs.  Clavering,  cited  from 
2d  Vern.  473,  the  Lord  Keeper  does  indeed  say,  that 
though  the  deed  remain  in  the  custody  of  the  gran- 
tor, yet  that  did  not  give  him  the  power  to  resume  or 
alienate  the  estate ;  but  in  that  case  ii  is  fair  to  pre- 
sume that  the  deed  had  been  duly  executed^and  had 

w 

taken  effect  by  a  formal  delivery.  And  I  now  ad- 
mit that  when  a  deed  is  once  executed  and  delivered, 
so  as  to  take  effect,  that  it  is  not  in  the  power  of  the 
grantor  to  annul  the  deed  or  resume  the  estate, 
though  the  deed  remain  in  his  possession. 

Whether  there  was  or  was  not  such  a  delivery,  or 
whether  the  facts  proved  by  the  evidence  amounted 
to  such  a  delivery,  were  matters  determined  by  the 
jury,  and  on  which  it  does  not  appear  that  the  Court 
was  requested  to  give  more  specific  instructions. 
The  charge  might  have  gone  further,  but  as  far  as  it 
did  go,  I  think  it  was  well  sustained  by  the  law  and 
the  testimony, 

I  am  aware  that  this  Court  has  decided,  and  I 
believe  correctly,  that  the  delivery  of  a  deed  may  in 
some  instances  be  presumed, — that  w^here  the  donee 
is  in  po&session  of  the  deed,  in  absence  of  proof  to  the 
contrary,  the  law  presumes  a  delivery.  But  it  has 
never  \)een  decided  here,  or  in  any  other  Court,  that 
an  absolute  dee-d  was  good,  unless  a  delivery  had  been 
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established,  either  by  express  proof  or  by  legal  pr/e- 
sumption. 

Whether  the  deed  was  good  or  bad,  our  statute  of 
frauds  has  no  bearing  on  the  subject,  as  between  the 
present  parties.  If  the  gift  had  been  completed  by 
a  delivery  of  the  deed,  the  defendant,  McCarty,  being 
a  witness  to  the  deed,  had  ample  notice;  and  his 
purchase  would  be  void,  though  the  deed  was  never 
recorded.  The  law  is  well  settled,  that  the  object  of 
recording  is  to  give  notice  of  the  incumbrance  to  cre- 
ditors and  purchasers,  and  if  they  have  express  notice 
from  another  source,  this  is  sufficient,  though  the  in- 
strument be  not  recorded.  I  am  for  affirming  the 
judgment. 

Collier,  J. — The  plaintiffs  claim  title  under  a 
deed  of  gift  from  Thomas  White,  the  father  of  Mrs. 
Frisbie,  to  a  negro  woman  :  the  negro  was  delivered, 
but  the  deed  was  not.  The  defendant  witnessed  the 
deed,  and  several  years  thereafter  purchased  the  ne- 
gro i]i  question,  from  the  grantor.  The  presiding 
Judge  instructed  the  jury  "that  it  was  essential  to 
the  validity  of  a  deed,  that  it  should  be  signed,  seal- 
ed and  delivered ;  that  so  long  as  Thomas  White 
retained  possession  of  the  deed  of  gift,  under  which 
the  plaintiffs'  claim  title  to  the  negro  in  question, 
without  delivering  it  either  to  some  third  person,  or 
to  the  clerk  to  be  recorded,  the  gift  remained  incom- 
plete, and  the  deed  invalid ;  that,  in  order  to  make 
the  deed  valid  and  operative  in  law,  it  was  necessar 
ry  for  the  donor  to  have  made  such  a  delivery  of  it, 
as  would  have  placed  it  beyond  his  power  of  revoca- 
tion ;  and  that  so  long  as  he  retained  it,  he  reserved 
tp  himself  a  hcus pcenitentia'' 
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■  The  Court  further  instructed  the  jury,  that  .there 
was  no  such  thing  known  to  the  laws  of  this  State  as 
a  jiarol  gift  of  property,  unless  possession  actually 
accompanies  the  gift. 

The  first  branch  of  the  instructions  present^s  the 
question,  whether  delivery  is  essential  to  the  validit j 
of a  deed. 

Before  a  deed  can  become  operative  at  law,  it  is  well 
settled,  that  it  must  be  delivered  to    the  grantee,  or 
Coil^^is.  ^^™^  ^^^'"^  person   for  him.'      This   third    person 
need  not  be  first  deputed  by  the  grantee  to  receive 
^Dyeri^the  deed,  but  he  may  be  a  stranger — Tant  vs.  Berry  ;*" 
Crew!*m  ^^^   ^^'    Knight  /  Butler  s  S^  Baker's  case' — for  the 
*3Co.  26  b assent  of  the  grantee  will    be   presumed,  unless    he 
signifies  his  dissent.     Nor  is  it  important  to  ilie  effi- 
cacy of  a  deed,  that  the  possession  of  it   should  conti- 
nue with  the  grantee — ^^a  possession  retained  but  for  an 
instant  of  time,  invests  him  with  the  interest's  which 
it  professes    to    convey   to  him,  and  they  cannot  be 
divested  by   the  grantor's  afterwards  acquiring  its 
custody,  unless  the  custody  be    acquired    and  held 
under  circumstances  which    authorise  the  inference 
chiUp24oOf  afraud. — Souverhye  S^  wife  vs.  Arden  et  aV 

It  will  be  unnecessary  to  enquire  what  circum- 
stances are  essential  to  a  delivery.  It  is  obvious 
that  the  facts  of  this  case  do  not  show  that  the  deed 
wte  delivered,  as  its  custody  never  passed  from  the 
grantor ;  and  he  manifested  by  his  declarations  that 
he  did  not  intend  to  deliver  it  at  the  time  of  its  exe^ 
cution. 

The  second  branch  of  the  instruction  was  uncalled 
for  by  the  facts ;  for  if  the  deed  be  invalid,  the  plain- 
tiffs could  not  discard  it  and  claim  by  force  of  the 
delivery  of  the  negro,  made  at  the  time  of  tfce  ex©- 
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cution  :  that  constituted  but  a  part  of  the  rts  gestce, 
and  had  a  reference  to,  and  vv^as  dependent  upon  the 
deed. 

So  far  as  this  case  is  concerned,  it  is  unnecessary 
to  give  to  it  further  discussion ;  but  as  it  has  been 
suggested  that  other  causes  await  the.  destiny  of  this, 
it  may  be  well  to  consider,  whether  equity  can  lend 
any  assistance  to  a  voluntary  deed  inoperative  at  law, 
because  of  its  non  delivery.  This  question  has  beau 
so  frequently  and  fully  examined,  that  I  shall  not 
attempt  to  present  it  in  a  new  aspect. 

.  A.  voluntary  settlement,  fairly  made,  is  valid  iu 
equity,  though  the  grantor  never  part  wijth  the  pos- 
session of  the  deed,  unless  it  manifestly  appear  that 
he  never  intended  to  relinquish  his  control  over  it. 
And  the  circumstance  of  his  retaining  the  posses- 
sion, apart  from  others  less  equivocal,  will  not  prevent 
the  interference  of  equity  in  favor  of  the  grantee — ch^Rl^lio 
Sauoerbye  4*  wife  vs.  Arden  S^  others.^  6  Vez.  jr. 

The  case  of  Clavering  vs.  Claveringj  goes  further  wm».4OT! 
perhaps  to  sustain  settlements,   than  any  moAem%^{^ 
case  has  done ;  yet  I  am  not  aware  that  its  authority  ^y^^^ 
has  been  questioned.     In    that  case,  the  father  in 
16S4,  made  a  voluntary  settlement  of  an  estate  sub- 
ject to  some  annuities,  in  trust  for  his  grandson  and 
his  heirs,  and  afterwards  in  1690,  he  makes  another 
voluntary  settlement  of  the  same  estate  to  other  uses, 
and  by  will  gives  a  considerable  estate  to  his  grand- 
son.    Although  it  was  proved  that  the  •  grandfather 
always  kept  the  settlement  of  1684  in  his  custody 
and  never  published   it,  it  was  after  his  death  found 
amongst  waste  papers ;  and  the  deed  of  1690  was  of* 
ien  mentioned  by  him ;  and  he  told  the.  tenants,  that 
the  person  provided  for  by  that  deed  was  to  be  theic 
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lADdlord  after  his  death ;  vet  it  vas  holden  that  the  set- 
tlement  of  1684  prevented  the  operation  of  that  of  1690. 
The  Lord  Keeper,  in  declaring  his  opinion,  observes, 
^although  voluntary  conveyances,  if  defective,  shall 
not  in  many  cases  be  supplied  in  equity,  yet  where 
there  hath  been  a  covenant  to  stand  seized  to  the  use 
of  a  relation,  though  it  is  a  voluntary  settlement;  yet 
this  Court  in  the  ancient  of  times,  always  executed 
such  uses.  In  the  I^ady  Hudson's  case,  where  the 
&ther,  having  taken  displeasure  at  his  son,  made  an 
additioaal  jointure  on  his  wife,  but  kept  it  in  his 
power ;  and  being  afterwards  reconciled  to  his  son, 
cancelled  the  additional  jointure,  and  died,  the 
wife,  after  his  decease,  found  the  cancelled  deed  and 
recovered  by  virtue  of  it."  The  decree  of  the  Lord 
Keeper  was  affirmed  on  appeal,  in  the  House  of 
Lords. 

■Mik.fl36.  In  Boughton  vs.  Boughton*  it  was  decided  by  Lord 
Hardwick,  that  one  voluntary  settlement  could  not 
be  set  aside  by  another,  subsequent  in  point  of  time. 
To  the  same  effect  is  Villers  vs.  Beaumont  et  a/.^and 

^^v^mino Johnson  vs.  Smith!"     But  equity   will   not  Carry  an 

•IVez.  314  .  .  \      -^  117 

agreement  mto  execution  without  a  valuable  or  mer- 
*iv    612  ^^^^^^'^^  consideration — Williamson  \s,  Codrington^ — 
so  that  a  gift  from  one  not  related  to  the  donor,  will 
not  receive  assistance  from  chancery  for  its  comple- 
tion. 
^  ^        In  Naldred  vs.  Gilham,"  the  aunt  made  a  volunta- 
677.'        ry  settlement  upon  her  nephew,  a  boy  of  four  years 
old.     The  deed  remained  in  her  possession,  and  some 
years  afterwards  she  made  a  different  settlement  on 
another  nephew.    The  report  of  the  case  does  not  dis- 
close the  circumstances  which  attended  the  execution 
of  ^he  first  deed.  Lord  Macklesfield  refused  to  give  e& 
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feot  to  the  first  settlement,  and  concluded  that  from  the 
'  fact  of  the  aunt's  keeping  the  deed  by  which  it  waa 
made,  and  from  other  circumstances,  that  she  was 
surprised  and  imposed  on,  in  making  it  absolute  and 
without  power  of  revocation.  In  noticing  this  decir 
sion  in  Boughton  vs.  Boughton,  Lord  Hardwick  re- 
marks, that  it  is  not  applicable  to  every  case,  but  ii 
dependent  upon  particular  circumstances. 

Cotton  vs.  King^  was  a  cai^e  in  which  the  mother ^p^i^ 
made  a  settlement  in  trust  for  her  children,  and  de-^^ 
livered  the  duplicate  deeds  into  the  hands  of  her 
attorney,  "  with  a  strict  charge  that  he  should  nol 
part  with  them,"  and  no  other  person  was  privy  (to 
the  transaction.  Lord  King  held,  the  settlement  wm 
not  binding.  >Pir«e.  in 

In  Lant  vs.  Ward^^  the  father  executed  a  volun-^^^®^' 
tary  bond  to  his  daughter,  without  condition,  paya* 
ble  immediately.  He  retained  the  possession,  and  it 
was  proved  that  it  was  never  intended  to  be  opera*^ 
tive,  but  only  designed  to  protect  the  father  from 
the  pavment  of  taxes  :  it  was  therefore  set  aside. 

In  Bunn  <Sf  others  vs.  W:nthrop  Sp  others*  it  was'^  yiR 
decided,  that  "  a  voluntary  conveyance,  or  settlement) 
though  retained  by  the  grantor  in  his  possession  na* 
til  his  death,  is  good." 

McCaU  vs.  McCall,^  recognises  the  competency  ^^^i^j^ 
chancery  to  effectuate  a  voluntary  conveyance,  made 
with  a  view  to  a  family  settlement. 

In  Jones  vs.  Jones,"  a  father  in  consideration  of  na^jJJ^'* 
tural  affection,  executed  deeds  of  part  of  his  estate, 
to  two  of  his  children,  to  secure  a  provision  for  them; 
but  retained  such  deeds  in  his  custody,  and  gave  di- 
rections to  his  wife  to  lodge  them  with  the  town 
clerk  for  record,  which  was  accordingly  done.     It 
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^     was  held,  that  this  was  such  an  agreement  as  chancery 
would  enforce. 

It  may  be  well  to  enquire,  whether  equity  will 
perfect  a  voluntary  settlement  against  a  purchaser, 
with  notice  from  the   grantor.     This  must  depend 
very  materially  upon  a  just  construction  of  our  star 
tute  of  frauds.     The  2nd  section  of  that  act  declares 
all  gifts,  grants,  &c.  made  on  purpose  to  delay,  hinder 
or  defraud  creditors,  or  to  defraud  or  deceive   pur- 
chasers, utterly  void,  and  requires  all  conveyances  to 
be  registered,  &c.     This  enactment  bear^  an  analogy 
to  the  statutes  13th  &  27th  Ekz,  and  the  interpretation 
given  to  them  in  regard   to  voluntary   conveyances, 
should  be  consulted  in  adjusting  the  true  construc- 
tion to  be  placed  upon  this.     The  determination  of 
the  four  great  Courts   at  Westminster,  all  concur  in 
the  conclusion,  that  a  voluntary  convej^ance,  though 
sustained  by  a  good  consideration,  is  void  under  these 
statutes  against  a  purchaser  for  a  valuable  considera- 
•Evei    V  *^^^*  audit  is  immaterial  whether  the  purchaser  had 
Temple.  2  notice  of  the  prior  deed* — Doe  ex   dem.    Otleyvs. 
to  East  50.  Manning,^*  Doe  vs.  Martyn,^  Hill  vs.  Bishop  of  Exeter* 
Pii?m^  Doc  vs.  Hopkins  in  Excheq*     These  decisions  have 
^ Taunt,  been  disapproved  by  very  eminent  Judges  in  Eng- 
•0  East  79  land,  as  giving  to  the  statute  of  27  Eliz.  an  exposi- 
tion unauthorised  either  by   its  spirit  or  phraseology. 
02  Johns,  jj J.  jqg^i^Q  Spencer,  in    Verplanck  vs.   Sherry,' says, 
there  is  a  want  of  harmony  in  the  English  decisions 
on  this  point  previous  to  our  revolution;  yet,  he  thinks 
"  the  preponderance  in  weight  and  number  is  decided- 
ly adverse  to  the  doctrine  which  now  prevails  in  the 
Courts  of  AVestminster  Hall."    By  a  reference  to  the 
earlier  decisions,  it  will  appear  that  it  was  a  matter 
to  be  left  to  the  jury,  on  which  they  passed,  whether 
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a  voluntary  conveyance  as  such  was  fraudulent 
Among  those  who  favored  thw  course  of  decision,  are 
mentioned  Lord  Hale,  Lord  Rolle,  Chief  Baron  Gil- 
bert, and  Chief  Justice  Eyre ;  and  among  those  op- 
posed to  it,  are  ranked  Lora  Hard  wick,  Chief  Justice 
De  Grey,  and  others.  Lord  Mansfield  maintains  the 
construction  inculcated  by  the  Judges  who  lived  .cowp.ris 
nearest  the  passing  of  the  act. — Doe  vs.  Rutledge.^ 

The  13  EUz.  which  relates  to  conveyances  with 
intent  to  defraud  the  creditors  of  the  grantor  has  fe- 
ceived  a  construction  entirely  different  from  the  pre- 
vailing doctrine  with  regard  to  the  27th.  Mr. 
Justice  Spencer  in  the  case  referred  to^  is  of  opinion 
not  only  from  the  regret  expressed  by  the  Judges  and 
Chancellors  of  England,  but  also  from  the  evident  dis- 
crepancy in  the  construction  of  the  two  statutes  that 
the  later  decisions  have  been  influenced  by  a  sort  of 
judicial  expediency,  rather  than  an  adherence  to  the 
wording  or  meaning  of  the  27th  EUz. — ^it  was  to  avoid 
the  unsettling  of  estates. 

But  whatever  considerations  may  have  induced 
this  unnatural  construction  of  the  27ih  EUz.  they  can 
have  no  influence  in  the  exposition  of  our  statute  of 
frauds :  we  are  free  from  their  operation  and  may 
consult  alone  its  language  and  spirit.  It  is  doubt- 
less the  design  of  that  act  to  avoid  conveyances  made 
with  the  intent  to  defraud  creditors  and  purchasers : 
the  intention  therefore  must  ever  be  a  material  inquiry 
and  this  being  a  matter  of  fact,  must  be  passed  on 
by  a  jury. 

Again — our  statute  expressly  recognises  convey- 
ances, unaccompanied  by  possession,  made  not  on  a 
valuable  consideration,  when  registered  according  to 
its  requisitions.     The  object  of  registration  is  to  give 
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notice  to  the  world;  yet  it  does  not  exclude  the  idea 
that  notice  may  be  given  in  some  other  way,  and  it  is 
well  settled  upon  authority,  fliat  it  may  be :  when, 
therefore,  a  purchaser  has  actual  notice,  his  purchase 
can  not  be  sustained,  b^  alleging  the  want  of  regis- 
tration. He  can  not  occupy  a  more  favorable  situa* 
tioa  than  the  grantor :  he  stands  in  the  same  attitude. 
But  the  claim  of  a  purchaser  without  notice,  actual 
or  constructive,  would  prevail  against  a  voluntary 
gcantee. 

I  have  thought  it  proper,  in  order  that  the  rights 
of  the  parties  may  be  understood  to  examine  the  prin- 
ciples which  the  facts  of  the  case  suggest.  I  do  not 
intend  to  intimate  that  the  plaintiffs  are  entitled  to 
recover  in'  ^ny  forum;  and  as  it  is  clear  that  they 
have  no  remedy  at  law,  I  decline  making  a  particu* 
lar  application  of  the  principles  discussed. 

The  judgment  is  affirmed. 

Lipscomb,  C.  J.  not  sitting. 


Digitized  by  VnOOQ IC 


JULY  TERM.  1831. 


71 


rSDK.?   T8.  MOORE. 


^EMN  versus  MOORE. 

Up7ll 

Wlierar^r  o  defendant  can  maintain  a  cross  action  for  damages,  on  accoun^f  • ~ 

a  defect  in  personal  property  purc:hased-J)y  him,  or  for  a  non  compliance  by 
the  plat  (itiff  with  his  part  of 'the  contract;  the  former  may  in  defence  to  an 
action  upon  his  note  made  in  eonsf*quence  of  such  purchase  or  contract.  cUim 
a  dftduction,  corresponding  with  the  injury  he  ha^  sustained. 
&«Vfe.  that  where  real  <*!4tate  is  the  subject  of  the  contract,  the  rule  above  laid 
down  w  different— and  a  partial  defect  in  title,  while  the  contract  remains  un- 
rescinded  can  not  be  alleged  as  a  defence  to  an  action  for  the  recovery  of  the  * 
purchaM  money. 
If  an  exception  is  taken  to  the  refusal  of  a  Court  to  instruct  the  jury,  the  bill  of 
exceptions  must  embrace  so  much  of  the  evidence  as  to  shew  that  the  in- 
stmetions  usked  for  arose  out  of  the  c^iuse : — hut  if  the  instructions  actually 
given  by  tiie  Court  are  excepted  to,  as  mistaking  the  law,  tlien  no  part  ot  the 
testimony  need  be  stated. 

Debt  in  Fayette  Circuit  Court. 

This  was  an  action  brought  by  Moore  against  Pe- 
den,  to  recover  the  amount  of  a  promissory  note. 
The  defendant  below  plead  failure  of  consideration, 
payment,  and  set-off.  During  the  progress  of  the 
trial,  the  defendant  below  moved  the  Court  to  instruct 
Ae  jury,  that  if  they  believed  the  consideration  of  the 
note  had  failed  to  the  full  amount,  except  what  had 
been  paid,  they  should  give  a  verdict  to  the  defendant. 
The  Court  refused  to  give  the  charge  prayed,  butin- 
stracted  the  jury,  that  unless  a  total  failure  of  consi- 
deration was  proved,  they  should  find  for  the  plain- 
tiff; on  which  charge  the  jury  found  for  plaintiff 

Peden  having  taken  exceptions  to  the  refusal  of 
the  Court  to  charge  as  required,  and  to  the  instruc- 
tions thus  given — assigned  the  same  as  error  in  this 
Court. 

Collier,  J. — ^The  defendant  in  error  brought  hi« 
action  against  the  plaintiff,  upon  a  promissory  note. 
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The  pleas  were,  failure  of  consideration,  payment,  and 
set-off.  On  the  trial  the  counsel  for  the  plaintiff  in 
error DDOved  the  Court  to  instruct  the  jurj'^  "that  if 
they  believed  that  the  consideration  of  the  note  had 
failed  to  the  full  amount,  except  what  had  been  paid, 
that  they  should  find  a  verdict  for  the  defendant ;" 
which  charge,  the*  Court  refused  tx)give  ;  but  charg- 
ed the  jury,  that  although  part  of  the  money  might 
have  been  paid,  and  that  the  consideration  had  failed 
to  a  larger  amount  than  the  balance  due,  yet,  unless 
a  total  failure  was  proven,  to  the  whole  amount  of 
the  note,  then  they  should  find  for  the  plaintiff  the 
balance  not  paid.  The  record  does  not  disclose  any 
part  of  the  testimony  given  on  the  trial. 

This  case  presents  a  question  of  great  intricacy — 
it  is  this:  is  the.  partial  failure  of  the  consideration 
of  a  contract  available  as  a  legal  defence,  in  reduction 
of  the  sum  sought  to  be  recovered.  The  perplexity 
experienced  in  examining  this  question,  arises  not 
from  it^  intrinsic  difficulty,  but  rather  from  the  great 
variety  of  decisions  which  have  been  made  upon 
the  point.  Amidst  this  conflict  of  opinion,  we  are 
naturally  led  to  a  review  of  the  authorities  as  the  su- 
rest guide  to  a  correct  conclusion. 

And  I  would  premise,  that  it  may  be  laid  down  as 
a  legal  position,  that  with  regard  to  their  efficacy  and 
properties,  there  is  no  difference  at  Common  Law, 
between  verbal  and  written  contracts ;  but  the  dif- 
.ference  is  between  parol  or  written  contracts  and  spe- 
^TermR-cialtiep.*     So  far  as  this  case  is  concerned,  we  have 

350:  Chit  •  1       /-M  -r  .        1  • 

on  Con.  2.  no  Statute  varying  the  Conimon  Law  m  this  particu- 
lar :  henceevery  defence  which  may  be  made  against 
a  verbal  contract,  is  allowable  against  one  which  is 
mprely  written. 
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Starkiey  in  treating  of  the  consideration  of  Con- 
tracts says,  that  it  is  now  completely  settled 
that  a  partial  failure,  which  may  be  the  sub- 
ject of  an  action  for  unliquidated  damages,  and  which 
leaves  the  whole  of  a  contract  open  and  unrescinded, 
cannot  be  enquired  into  in  an  action  on  a  bill  or 
note;  but  where  the  partial  failure  arises  from  a 
fraud,  it  ig  a  defence  to  the  action."  t^x'm^ 

Ckittyj  in  his  Treatise  on  Bills,  observes,  that 
'where  the  consideration  of  a  bill  fails,  in  part  as  to 
a  specific  liquidated  amount,  the  fact  may  be  shown 
In  defence  at  law  ;  but  where  a  partial  failure  of  ccn- 
sideratioii  arises  from  unliquidated  damages  sus- 
tained by  breiach  of  a  subsisting  contract,  the  per- 
formance of  which  was  the  consideration  of  the  bill, 
such  breach  cannot  be  investigated  in  an  action  on 
the  bill,  but  the  defendant  must  resort  to  his  cross  bchmy  on 
action.'  biiU7tiiA. 

edi.71. 

The  younger  Chitty,  in  his  Treatise  on  Contracts, 
a  publication  of  more  recent  date,  remarks,  that  the 
Courts  have  of  late,  to  prevent*  circuity  of  action 
and  unnecessary  litigation,  allowed  a  defendant  in    . . 

r  •    1    o  -1  i*  -1  •  •  1        /.•=Chittv  on 

case  or  a  partial  failure  of  consideration,  instead  oicon.'276. 
bringing  across  action,  to  object,  in  reduction  of  da-irj^^^/cHt 
mages,  such  partial  failure  of  consideration.'  s^i^ch^ll' 

This  may  sulBceto  show  the  opinions  of  the  latest  ^f-p-^'>'-^» 
elementary  writers.     We  now  proceed  to  an  exam-  Rep.  455. 
ination  of  the  adjudged  cases  on   which  they  predi- 
cate their  assertions  of  the  law.  c^mt^ex 

In  Barber  vs.  Backhouse^*  the  payee  brought  an 
action  on  a  bpl  of  exchange, — the  defendant  paid 
part  of  the  money  into  Court,  and  it  appeared  upon 
trial  that  there  was  no  consideration  for  the  residue. 
It  was  however  urged  for  the  plain^iflp,  thi?t  the  par- 
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mentof  the  money  into  Court,  admitted  the  bill  was 
good  for  part,  and  if  it  was  good  in  part,  it  was  good 
in  toto  But  Lord  Kenyon  declared  himself  clearly 
of  a  contrary  opinion  :  whereupon  the  jury  found  for 
the  defendant,  and  the  Plaintiff  acquiesced. 

•Pcake'i  Ledger  y^.  Ewer,''  was  an  action  by  the  payee  of  a 
"*  '  bill  against  the  acceptor  :  the  consideration  appear- 
ed to  be,  that  the  plaintiff  bad  taken  the  defendant 
into  partnership ;  but  on  the  defendant's  friend's  ad- 
vice, he  dissolved  the  connection.  There  was  evi- 
dence of  fraud  on  the  plaintiff's  part  in  drawing  the 
defendant  into  the  engagement,  which  Lotd  Kenyon 
left  to  the  jury,  with  the  instruction,  that  if  they  were 
against  the  defendant  on  the  evidence  of  fraud,  they 
should  take  into  consideration  the  amount  of  damages 
which  the  plaintiff  had  sustained,  and  were  not  ob- 
liged to  find  more. 

4J,  o^r  J"  Morgan  vs.  Richardson,^  the  drawer  of  a  bill 
payable  to  his  order,  brought  a  suit  against  the  accep- 
tor. The  defence  relied  on  was,  that  the  bill 
had  been  accepted  for  the  price  of  some  hams  pur- 
chased of  the  plaintiff  by  the  defendant,  to  be  sent 
to  the  East  Indies,  which  were  almost  quite  un- 
marketable. The  sum  for  which  they  were  sold 
by  the  defendant  was  paid  into  Court.  Lord  EUen- 
borough  held,  that  though  where  the  consideration  of 
a  bill  fails  entirely,  this  will  be  a  sufficient  defence  to 
an  action  upon  it,  by  the  original  party ;  it  is  no  de- 
fence to  such  action  that  the  consideration  fails  par- 
tially, but  that  under  such  circumstances  the  remedy 
is  by  cross  action. 

•1  Camp.      In  Fleming  vs.  Simpsmi,"  Lord  Ellenhorough  ruled 

40»  aott.  ti^at  if  \\iQXQ  was  a  fraud  on  the  part  of  the  seller,  in 
shipping  a  commodity  of  a  quality  very  inferior  to 
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that  ordered,  it  would  constitute  an  available  defence 
to  an  action  predicated  upon  such  sale;  but  if  there 
was  no  fraud,  the  defence  was  not  sufBcieiit. 

In  DeTicrv  vs.  Daverell,'^  Lord  Elknborotcgk  distin-' ^^*™P- 
guished  between  a  special  contract  and  a  quantum 
meruit:  in  the  first  case  he  remarked,  it  .had  been 
usual  to  leave  the  plaintiff  to  his  cross  action,  for  any 
negligence  of  which  he  complains;  but  in  the  latter, 
a  just  estimate  may  be  placed  upon  his  services,  and 
if  they  are  found  to  be  wholly  abortive,  he  is  entitled 
to  no  compensation. 

In  Basten  vs.  Butter^  Lord  Ellenborough  took  thek7£att47» 
same  distinction.  Mr.  Justice  Lawrence  thought 
that  even  in  the  case  of  a  special  contract,  the  defend- 
ant might  be  let  into  the  defence,  if  he  has  given 
notice  to  the  plaintiff:  and  Le  Blanc,  Justice, 
thought  that  in  either  case  the  plaintiff  ought  to  come 
prepared  to  meet  the  defence. 

In  Tye  vs.  Grvynnty  the  plaintiff  as  drawer  and 
payee  brought  his  action  on  a  bill  of  exchange  against  ^^^""'^ 
the  acceptor.  The  defendant  proposed  to  prove  that 
the  bill  was  accepted  for  the  price  of  goods  sold  for 
exportation,  and  the  goods  were  of  a  bad  quality  and 
badly  packed ;  so  that  the  consideration  for  the  ac- 
ceptance had  in  a  great  measure  failed.  Lord  Wkn- 
borough  held  that  the  fact^  proposed  to  be  proved  did 
not  offer  a  legal  defence,  and  observed  that  "  a  bill  of 
exchange  cannot  be  accepted  on  a  quantum  meruit. 
There  is  a  difference  between  ^vant  of  consider?ttion, 
and  failure  of  consideration  :  the  former  may  be 
g^ven  in  evidence  to  reduce  the  damages — the  latter 
cannot,  but  furnishes  a  distinct  and  independent 
cause  of  action.''  IJS*!^* 

N.  P.  Repu 

In  Germainexs.  Burton,^  it  was  decided  if  after  a  32 

Digitized  by  VnOOQ IC 


jQ  CASES  DETERMINED 


r£DS9  V8.  MOORS. 


sale  by  sample,  at  an  agreed  price,  goods  of  an  in- 
ferior quality  are  furnished,  the  vendee  may  prove 
such  inferiority  and  thereby  reduce  the  recovery  to 
their  actual  vedue.  A  note  of  the  reporter,  considers 
this  case  as  founded  upon  the  justness  of  permitting 
the  vendee  to  object  in  diminution  of  damages,  instead 
of  forcing  him  to  resort  to  a  cross  action  upon  the 
warranty. 
•9  Barn.  &  ^^  Poultan  VS.  Lottimoref*  the  plaintiff  sdd  to  tiie 
Crew.  259  defendant  some  cinq  fain  seedy  which  he  warranted  to 
be  new,  good,  growing  seed.  A  short  time  after  the 
sale,  the  buyer  was  told  by  a  person  who  was  a  com- 
pet^t  judge  that  the  seed  did  not  correspond  with 
the  warranty ;  but  he  did  not  give  notice  of  the  defi*- 
ciency  to  the  plaintiff,  and  afterwards  sowed  a  part 
and  sold  the  balance.  It  was  held  competent  for  the 
defendant  to  show  the  falsity  of  the  warranty. 
302.  ^  In  Beecher  vs.  Vrooman^  it  ^ras  decided  that  in  an 
action  for  the  price  of  a  chattel,  the  defendant  may 
prove  a  deceit  in  the  gale,  and  that  the  chattel  was  of 
no  value  in  defeasance  of  the  action  :  or  if  the  value 
is  only  partially  diminished  by  the  deficit,  he  may 
show  that,  in  mitigation  of  damages.  No  notice  is 
taken  of  the  distinction  between  a  sale  at  an  agreed 
price,  and  a  quantum  vakbat. 
^14  Johns,  j^  Grant  vs.  Button^  it  was  decided  in  a  case 
where  the  price  of  labor  was  expressly  stipulated, 
that  the  plaintiff's  claim  may  be  diminished  by  shew- 
ing that  the  work  was  not  feithfully  done. 

In  MiUer  vs.  Smiih,^  it  was  proved  at  the  trial,  that 

<  1  Mason  ^^^  cousiguees  and  agents  of  the  plaintiff  sold  to  the 

*37-        defendant  a  quantity  of  tobacco,  under  an   express 

representation  that  it  was  as  good  as  the  defendant 

had  before  purchased  of  them: — ^the  tobacco  was  de. 
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livered:  and  sometime  afterwards  the  defendant  com- 
plained that  it  was  not  as  good  as  it  was  represented, 
and  desired  to  rescind  the  contract,  which  the  Plaintiff  ^ 
refused.  Xhe  question  of  law  was  raised,  whether 
the  defendant  w^s  entitled  .to  a  deduction  for  the 
supposed  misrepresentation.  Mr.  Justice  Story  in 
his  charge  to  the  jury  observes  "There  is  no  pretence 
in  this  case  that  the  representation  was  fraudulent. 
It  was  made,  all  parties  agree,  innocently  under  a 
tnisapprehension  of  the  state  of  the  tobacco,  which 
had  not  been  examined  by  the  consignees."  And 
again  "where  goods  are  sold  as  of  a  certain  quality,  and 
they  turn  out  to  be  of  an  inferior  quality,  the  defendant 
may  in  an  action  tor  goods  sold  and  delivered,  give 
the&tcts  in  evidence  to  reduce  the  damages :  for  the 
plaintiff  is  entitled  to  recover  no  more  than  the  real 
value  of  his  goods,  The  authorities  directly  support 
this  doctrine :  and  there  is  neither  reason  or  justice 
in  straining  after  technical  objections  to  .  overthrow 
it." 

The  case  of  CronminshieJd  vs.  Robinson,  et.  aU^ ,  ^^^^^ 
was  an  action  for  negligence  in  keeping  the  plaintiffs  ^3. 
slieep,  founded  on  a  breach  of  the  defendant's  special 
contract.  The  defendant  insisted  upon  deducting 
from  the  damages  the  compensation  due  him  for  keep* 
ing  the  sheep.  The  Court  say  that  they  are  fully 
aware  of  the  strong  leaning  of  the  later  authorities  in 
&VOT  of  the  doctrine  which  would  tolerate  the  de- 
fence :  but  they  thought  it  at  most  but  an»equita- 
ble  set  off,  which  should  be  allowed  only  when  it 
cannot  work  against  equity,  and  as  the  verdict  would 
not  necessarily  be  a  bar  at  the  suit  of  the  defendant,  and 
the  plaintiff  might  be  doubly  charged,  they  thought 
it  best  to  leave  the  defendants  to  their  cross  action.    I 
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am  sensible  that  this  case  did  not  present  the  ques- 
tion of  a  partial  failure  of  consideration.  I  refer  to 
it  only  to  show,  from  the  opinion  of  a  very  able  court, 
the  increased  disposition  manifested  by  recent  deci- 
sions, so  to  adjust  rights  as  to  avoid  multiplicity  of  ac- 
tions. 

This  discrepancy  in  decision  is  a  very  full  illus- 
tration of  the  uncertainty  which  pervades  our  system 
of  jurisprudence.  If  the  weight  of  authority  be  not 
favorable  to  an  allowance  of  the  defence,  the  contra- 
diction is  certainly  so  great,  as  to  authorise  us  to  con- 
sider the  question  as  res  integra,  and  pursue  the  more 
ancient  rule  which  denies  the  defence,  or  else  adopt 
more  recent  authority  as  our  guide.  In  determining 
which  course  shall  direct  us,  it  is  proper  to  consult 
the  policy  of  our  laws,  and  inquire  what  the  dictates 
of  justice  demand. 

It  is  our  policy  to  avoid  circuity  of  action,  that  liti- 
gation may  be  stopped  in  its  germ  before  it  is  permit- 
ted to  put  forth  its  branches.  This  idea  is  most 
strikingly  illustrated  by  our  statutes  providing  for  ar- 
bitration and  set  off,  as  well  as  by  the  decisions  of 
our  Courts.  Now  to  permit  a  defendant  to  allege  in 
diminution  of  a  sum  sought  to  be  recovered  by  breach 
of  his  contract,  that  the  consideration  which  induced 
the  contract  on  his  part,  has  partially  failed,  would 
have  the  effect  of  making  one  action  subserve  the  pur- 
pose of  two:  and  upon  the  score  of  convenience  it 
must  be*  unimportant  to  tlie  plaintiff  whether  his  re- 
covery is  diminished,  or  whether  after  having  reco- 
vered the  entire  sum  which  the  defendant  has  agreed 
to  pay  him,  he  is  compelled  to  refund  a  portion  of  it; 
or  if  important,  the  importance  would  consist  in  end- 
ing litigation  and  avoiding  the  costs  of  the  defendant's 
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action.  And  surely  it  would  de  more  compatible  with 
justice  to  permit  a  party  to  retain  that,  which  ex(Bqvx> 
et  bono  cannot  be  demanded  of  him,  and  which  by 
law  he  may  recover  back !  and  more  especially,  when 
none  of  the  great  principles  of  right,  or  the  landmarks 
of  property  would  be  disturbed. 

Perhaps  it  may  be  said  that  the  inquiry  is  too  com- 
plex for  the  determination  of  an  ordinary  jury.  Not 
so.  There  would  be  no  more  difficuUy  in  ascertain- 
ing the  sum  to  be  deducted  from  the  defendant's  in- 
debtedness, than  in  admeasuring  the  quantum  of  dam- 
ages, sustained  in  an  action  for  a  false  warranty,  or 
for  a  deceit :  in  either  case  the  jury  will  naturally  in- 
quire the  sum  which  was  agreed  to  be  paid,  and  to 
what  extent  the  consideration  is  deficient;  so  that  the 
obstacles  to  the  achievement  of  justice  will  not  be  grea- 
ter in  the  one  case  than  the  other. 

I  am  entirely  aware  of  the  decisions  which  inhibit 
the  defence  even  of  a  total  failure  where  there  is  a 
warranty  on  which  the  defendant  may  have  his  rem- 
edy. These  decisions  doubtless  proceed  upon  the 
principle  that  the  warranty  is  a  subsisting  contract, 
and  the  damages  sustained  by  its  breach  unliquidated. 
I  however  consider  them  so  far  shaken,  if  not  over- 
ruled, as  to  leave  the  question  open  for  examination: 

Upon  authority  both  in  point  of  resi)ectability  and 
numbers,  it  is  clearly  proveable  that  where  fraud  en- 
ters into  the  transaction,  it  is  competent  for  the  de- 
fendant upon  proof  of  it,  to  shew  a  defect  in  the  con- 
sideration in  diminution  of  damages.  This  qualified 
admission  of  the  defence,  originated  from  the  rule, 
that  fraud  avoids  a  contract  ai>  initio.  In  point  of 
justice  I  can  discover  no  sufficient  reason  for  permit- 
ting the  defence  to  be  set  up,  where  there  is  a  fraud  in 
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the  transaction,  and  denying  it  where  there  is  a  false 
warranty  unaccompanied  by  a  fraud.  In  either  case 
it  is  the  duty  qf  the  jury  to  graduate  the  plaintiff's 
recovery  by  the  injury  which  the  defendant  has  sus- 
tained :  for  the  old  Common  Law  notion  that  fraud 
so  vitiated  every  contract  which*  partook  of  it,  as  not 
to  allow  of  a  recovery,  thoaghitbut  partially  impair- 
ed the  benefit  which  the  defendant  expected  to  de- 
rive, has  been  exploded — more  recent  authority  only 
allowing  it  to  go  in  reduction  of  damages.  The  ca- 
ses of  Poulton  vs.  Lattimm^ej  Miller  vs;  Smith,  Ger- 
'mai?ie  vs.  Burton,  and  others  which  are  cited,  are  ca- 
ses in  which  tho  defendant  had  the  plaintiff's  war- 
•ChitCon.  ranty/  Yet  this  circumstance  is  not  considered  by 
^^-  the  Courts  which  decided  them  as  interposing  an  ob- 
stacle to  the  defence. 

I  very  readily  acknowledge  that  I  have  examined 
this  case  under  circumstances  somewhat  embarras- 
sing. My  earlier  impressions  of  law  were  adverse 
to  an  allowance  of  the  defence,  unless  a  fraud  was 
proven.  But  I  entered  upon  its  examination  With  a 
solicitude  to  learn  in  what  manner  it  had  been  here- 
tofore adjusted;  and  not  with  any  particular  desire  to. 
sustain  my  own  opinion.  The  result  is  a  conviction 
that  the  defence  is  not  inhibited  by  the  weight  of 
authority.  Under  this  impression  I  have  consulted 
principle  with  a  view  to  learn  whether  it  afforded  a 
barrier.  My  reflections  have  suggested  none.  Be- 
lieving therefore  that  the  greater  benefit  would  result 
from  its  toleration,  we  are  of  opinion,  that  wherever  a 
defendant  can  maintain  a  cross  action  for  damages  on 
account  of  a  defect  in  personal  property  purchased 
by  him,  or  for  a  non-compliance  by  the  plaintiff  witli 
his  part  of  the  contract,  he  may  in  defence  to  an  ac- 
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tion  iipoa  his  note,  made  in  consequence  of  such  pur- 
chase or  contract,  claim  a  deduction  corresponding 
with  the'  injury  he  has  sustained.  When  real  estate 
is  the  consideration  the  law  perhaps  is  different,  and 
a  partial  defect  in  title?,  so  long  as  the  contract  is  un- 
rescinded,  could  net  be  alleged  as  a  defence  to  an  ac- 
tion for  the  purchase  money,  and  this  difference  is  to 
be  attributed  to  the  extensive  jurisdiction  exercised 
hy  chancery  over  the  title  to  real  estate,  by  causing 
it  to  be  perfected ;  and  to  the  additional  cause,  that ' 
the  vendee  sustains  no  injury  by  a  defect  of  title  so 
long  as  he  retains  the   possession. — Christian  vs.Rif^goll! 

The  bill  of  exceptions  in  this  case  does  not  disclose 
any  part  of  the  testimony  given  on  the  trial,  and  the 
first  inclination  of  my  mind  was  that  because  of  this 
omission  we  could  not  know  that  the  portion  of  the 
opinion  of  the  Court  excepted  to,  was  elicited  by  the 
evidence.  But  further  reflection  has  convinc^  me 
that  the  true  rule  upon  this  point,  is  this — where  an 
exception  is  taken  for  a  refusal  to  instruct,  the  bill 
must  embrace  so  much  of  the  evidence  as  to  shew  that 
the  instructions  asked  for,  arose  out  of  the  cause : 
bul  where  instructions  actually  given  are  excepted  to 
as  mistaking  the  law,  no  part  of  the  testimony  need 
be  stated,  to  authorise  the  appellate  Court  to  revise 
the  case  upon  the  bill  of  exceptions  :  and  this  dis- 
tinction is  founded  upon  the  presumption  that  what- 
ever is  done  in  a  Court  of  Justice  will  be  presumed 
to  he  legally  done,  until  the  contrary  appears — ^'^bccraoch 
se  vs.  Smiths — Pennock,  et  at  v».  Diahgtie.^  Had  226. 
the  Judge  merely  refused  the  instructions  asked,  we  15. 
could  not  have  revised  the  legal  question;  but  he  has 
gone  farther  and  stated  his  opinion  upon  the  law  to 

11 
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the  jury.  In  this  we  ^re  of  opiiuon  he  has  erred,  and 
are  therefore  in  favor  of  reversing  the  judgment  and 
remanding  the  cause. 

This  case  presents  other  questions  of  law,  but  as 
the  one  already  considered,  is  decisive  of  it,  we  de- 
cUne  examining  them. 

SA.FF0LD,  J. — The  highly  important  doctrine'  of 
partial  failure  of  consideration  of  contracts  invohrect 
in  this  case ;.  and  under  what  circumstances  it  is 
available  as  a  defence  at  law,  have  often  produced 
difficulty  and  embarrassment  in  the  Judicial  depart- 
ment of  the  several  States  of  the  Union,  as  well  atf 
in  Europe. 

Not  being  prepared  to  concur  in  all  the  views 
stated  in  the  Opinion  just  delivered  by  my  brother 
Collier^  it  is  sufficient  to  declare  my  concurrence 
in  the  judgment.  By  this  course  circuity  of  actions 
and  increased  litigation  are  often  avoided,  and  justice 
obtained,  when  it  would  otherwise  be  beyond  the 
reach  of  the  party  aggrieved. 

Having  for  many  years  held  the  same  principles 
in  which  I  now  concur,  instead  of  entering  anew  in- 
to an  investigation  of  the  doctrine,  I  refer  to  the 
Opinion  of  this  Court,  delivered  a  year  ago,  in  the 
•3  stew't.  case  of  McMiUion  vs.  Pigg  and  Marr^  for  an  expOsi- 
lup.  16S.  tjQjj^  Qf  ^^  views  and  authorities  on  which  my  opin- 
ion is  founded.  The  authorities  there  reviewed  tend 
Strongly  to  the  same  conclusion. 

Perry,  J.  not  sitting. 
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A  mere  verbal  promise  to  pay  a  sqnntter  for  his  improvements  on  pub^  1 
Djfinadc  at  the  reqiie;*t  of  promindr;  will  not  sustain  an  action. 

A  consideration  wholly  past  and  ezecutcrl  will  not  sustain  a  prOmii^,  unlMi 
the  coosidcratioo  arose  at  the  instance  ot*the  party  promising^ 

.  This  action  was  brought  by  Boyd,  before  a  Justice 
of  the  Peace  of  Pike  county,  to  recover  of  Shaw  th« 
value  of  certain  improvements  on  public  land.  There 
was  a  judgment  for  the  plaintiff,  and  an  appeal  was 
taken  to  the  Circuit  Court.  The  bill  of  exceptions 
disclosed,  that  on  the  trial  in  the  Circuit  Court,  the 
plaintiff  offered  parol  testimony  to  prove  that  the 
defendant  had  agreed  with,  and  had  promised  to  pay, 
him  for  certain  improvements  on  public  land,  the 
reasonableness  of  which  was  to  be  lefl  to  arbitration: 
no  evidence  was  produced,  that  any  arbitration  had 
been  effected  ;  or  that  the  promise  was  in  writing. 
The  defendant  moved  the  Court  to  instruct  the  jury, 
that  the  promise,  not  being  reduced  to  writing,  was 
void  under  the  statute  of  frauds :  but  not  so  the 
Court,  which  charged,  that  if  the  improvements  had 
been  of  value  to  the  defendant,  and  he  had  promised 
to  pay  for  them,  after  he  purchased  the  land  from 
government,  he  was  bound  to  pay  for  them.  On 
this  charge,  the  jury  gave  a  verdict  to  the  plaintiff, 
and  by  writ  of  error  the  defendant  moved  the  cause 
into  this  Court. 

Goldthwaite,  for  plaintiff,  contended,  that  in  this 
contract,  nothing  was  passing,  or  to  be  done,  «t  the 
time  of  its  execution :  it  was  upon  a  past  considera*- 
tioD,  and  therefore   not  obligatory.     There  was  no 
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right  in  the  plaintiif :  the  defendant  could  have  avail- 
ed himself  of  all  the  privileges  possessed  bythe  oth- 
er :  he  could  have  bid  for  the  laud ;  and  th^  prom- 
ise was  void  on  the  principle  of  its  being  as  for  ikush 
money t  and  against  public  policy. 

Plaintiff  could  do  no  act  which  would  have  as- 
sisted the  defendant  in  buying  the  land,  except  by 
refusing  to  bid,  which  would  have  been  illegal;  be- 
cause government  would  have  been  defrauded.  Past 
consideration  does  not  support  a  promise. — Kent^s 
Com.  265—7  Johns.  87. 

The  promise  was  within  the  statute  of  frauds :  it 
attempted  to  convey  an  interest  in  lands ;  and  so  being 
in  parol,  was  void. — Roberts  on  Frauds^  127. 

Thoringtorty  contra — The  improvements  in  this 
case,  if  not  made  with  assent  of  government,  were-at 
least  made  without  dissent.  They  were  of  value  to 
defendant ;  and  being  of  value,  certainly  created  a 
consideration. — 7  Corveriy  92.  As  to  argument  upon 
statute  of  frauds — See  11  Johns.  145. 

Here  plaintiff  had  ^o^^e^^zVw  ;  it  would  have  been 
protected  by  forcibk  entry  and  detainer  proceedings, 
and  could  therefore  be  sold. 

Taylor,  J. — There  is  some  difficulty  in  this  case, 
in  ascertaining  what  the  evidence  was,  which  was 
intended  to  be  stated  in  the  bill  of  exceptions ;  but  by 
examining  the  charge  of  the  Judge,  we  can  probably 
arrive  at  a  correct  conclusion  on  this  subject.  From 
that  charge,  applied  to  the  evidence  as  stated,.!  infer 
that  the  land  upon  which Jihe  defendant  in  this  Court 
had  made  his  improvement,  was  about  to  be  sold  by 
the  TTnited  States,  and  the  plaintiff  intended  to  pur- 
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chase  it,  and  that  before  this  sale  he  promised  the 
defendant  he  would  pay  him  a  reasonable  sum  for 
his  improvements,  which  should  be  determined  on 
by  arbitrators :  that  after  the  land  was  sold,  and  he 
had  become  the  purchaser,  he  again  promised  the 
defendant  that  he  would  pay  him  for  the  improve- 
ment. 

The  counsel  for  the  defendant  insists,  that  the  cor- 
rect construction  of  the  proof,  as  it  appears  on  the 
record,  is,  that  the  promise  of  payment  was  made  in 
consideration  of  the  defendant's  delivering  possession 
of  the  premises  to  the  plaintiff :  that  the  declaration 
avers  such  to  have  been  the  consideration,  and  the  evi- 
dence must  have  been  intended  to  sustiain  the  aver- 
ments of  the  declaration.  We  certainly  cannot  exam- 
ine the  declaration  to  arrive  at  a  conclusion  vrith  re- 
gard to  the  proof,  and  a  fact  so  important  as  the  deliv- 
ery of  possession  of  the  improvements,  if  proved,  could 
not  have  been  overlooked  by  the  Judge,  when  he  vras 
requested  to  charge  the  jury,  that  no  consideration  for 
the  promise  sued  on  had  been  given  in  evidence. 

The  charge,  excepted  to,  is  in  the  following  words: 
"  that  if  the  jury  believed  that  the  defendant  (below, 
plaintiff  here)  did,  after  purchase  from  the  United 
States,  promise  that  he  would  pay  plaintiff  for  the 
improvements  so  made  before  his  purchase  from  the. 
United  States,  and  that  those  improvements  were  of 
advantage  to  the  defendant,  that  the  same  was  a  val- 
id undertaking  and  a  sufficient  consfderation." 

The  authorities  concur  in  sustaining  the  doctrine, 
that  if  a  consideration  be  wholly  past  and  executed 
before  the  promise  be  made,  it  is  not  sufficient,  unless 
the  consideration  arose  at  the  instance  or  request  of 
the  party  promising;  and  that  request  must  have 
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been  expressly  made,  or  necessarily  implied  from 
the  moral  obligation  under  which  the  party  was 
Tjohns.R.  placed/  It  is  not  pretended  here  that  any  such  re- 
^'^'  quest  was  proved,  nor  can  it  possibly  be  implied  from 
the  nature  of  thing:^.  The  plaintiff  had  never  held 
any  interest  in  the  land  before  the  improvement 
was  made  :  it  consituted  a  part  of  the  public  do 
main. 

The  judgment  must  be  reversed  and  the  cause  re* 
manded. 

Saffold,  J.  not  sitting. 


CRAIG,  et.  al.  versus  ATWOOD. 

Where  an  action  in  brought,  ngainst  several  defendants  in  a  Justices*  Court, 
one  of  jthem  withoat  the  concurrence  of  tlie  balance,  may  prosecute  an  ap- 
peal.^ 

In  error  from  the  County  Court  of  Marengo. 

In  this  case  At  wood  had  obtained  thirteen  judg* 
ments  against  Craig,  and  others,  his  sureties  to  a 
bond  as  constable.  A  certiorari  was  prosecuted  by 
Craig  and  one  of  his  sureties,  to  the  County  Court, 
which  on  hearing  was  dismissed,  on  the  ground  that 
all  the  defendants  had  not  joined  in  the  appeal.  Ex- 
ception was  taken  to  this  decision  of  the  Court,  and 
the  same  assigned  for  error  here. 

Lyon  for  Plaintiff — Stewartj  contra. 
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Perry,  J. — It  appears  by  the  record  in  this  cause, 
as  disclosed  in  the  petition  of  Craig  for  writs  of  certio- 
rtiri  and  supersedeas,  that  Atwood  had  recovered  thir- 
teen judgments  against  him,  James  H.  Adams,  John 
G.  McGrew,  William  Anderson  and  John  Lock  art, 
his  securities  to  his  bond  as  constable.  The  Judge 
of  the  County  Court  granted  the  petition  for  writs  of 
certiorari  and  supersedeas  ;  and  ordered  the  clerk  of 
his  Court  to  issue  the  same  upon  Craig's  entering  in- 
to bond  with  security  in  double  the  amount  of  each 
judgment  before  the  magistrate  (which  amount  was 
stated  in  the  petition:)  the  writs  of  certiorari  and  ^- 
persedeas  issued,  and  the  cases  were  returned  into  the 
County  Court ;  and  at  September  term  of  said  Court, 
1829,  on  motion  of  Atwood,  all  the  cases  were  dis- 
missed. 

A  bill  of  exceptions  was  taken  to  the  opinion  of 
the  Court,  which  discloses  that  a  bond  in  due  form 
and  in  proper  penalty,  was  executed  by  Craig  and 
Adams,  two  of  the  defendants,  before  the  magistrate, 
with  security,  which  was  approved  by  the  clerk. 
That  the  motion  to  dismiss  was  sustained  upon  the 
ground,  that  whenever  judgment  was  rendered  by  a 
magistrate  against  more  than  one  defendant,  that  no 
appeal  could  be  taken  by  any  one  person  aggrieved 
by  such  judgment,  unless  all  his  co-defendants  join 
in  the  appeal  bond. 

There  are  several  assignments  of  error,  all  of  which 
may  be  embraced  in  the  solitary  proposition — did  the 
Court  below  err  in  dismissing  this  cause  because 
all  the  parties  defendant  to  the  judgment  before  the 
magistrate,  did  not  execute  or  join  in  the  bond  for 
prosecuting  the  certiorari. 
In  deciding  this  question  I  believe  it  will  only  be 
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•2Toui.D.  necessary  to  refer  to  the  act  of  the  Legislature,  pas- 
510,  wc.  3gg^  •  j^  1814.*  The  language  of  which,  is  so  clear  and 
free  from  doubt  as  to  what  the  law  makers  meant, 
that  an  attempt  to  place  a  meaning  different  from 
that  which  the  statute  itself  evidences,  would  be  a 
task  not  easily  accomplished.  The  language  of  the 
statute  is  this:  "  that  any  person  aggrieved  by  the 
judgment  of  any  justice  of  the  quorum^  or  of  the 
peace,  may  within  five  days  thereafter,  appeal,"  &c. 
Now,  if  any  pei'son  aggrieved  has  the  right  to  have 
that  grievance  redressed,  he  would  be  deprived  of 
that  right  if  a  co-defendant  should  refuse  to  join  with 
him  in  the  appeal,  and  thereby  defeat  what  the  le- 
gislature has  made  ample  provision  for,  and  fasten  an 
unjust  judgment  in  many  instances  upon  one  of  se- 
veral defendants.  This  could  not  be  consonant  to 
rej^son  and  to  justice.  Hence  I  conclude  that  one  of 
several  defendants  has  the  right  to  appeal  and  exe- 
cute a  bond  independent  of  his  co-defendants,  and 
by  that  means  remove  the  proceedings  from  the  justi- 
ce's jurisdiction  into  a  higher  tribunal. 

The  judgment  must  therefore  be  reversed  and  the 
cause  remanded. 
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Where  an  endorsed  note  ia^elied  on  as  an  offset,  such  endorsement  must  be 
;  proved. 

The  statute  of  1319,  exempting  plaintiffs,  in  suits  on  assigned  paper,  from 
proof  of  the  assignment,  unless  defendant  makes  affidavit  that  it  is  forged  ; 
is  not  applicable  to  cases,  where  an  endorsed  paper  is  produced  as  a  a  setoff* 

.  In  error  from  Montgomery  Circuit  Court 
.  This  action  was  debt,  brpught  to  recover  the  a- 
mount  of  a  judgment  obtained  in  the  State  of  Geor- 
gia, and  also  the  amount  of  a  promissory  note.  The 
defendant  plead  nul  teil  recordy  and  off-set  On  the 
trial  of  the  cause  the  defendant  produced  as  a  set  off, 
liotes  of  hand  executed  by  the  plaintiff  to  one  Hoff- 
man or  order,  which  the  plaintiff  moved  to  exclude 
from  the  jury,  on  the  ground,  that  the  indorsement 
was  not  proven.  The  Court  overruled  the  objection 
so  made  by  the  plaintiff,  and  there  was  a  verdict  for 
fte  defendant. 

To  the  opinion  of  the  Court,  on  this  point  the 
plaintiff  filed  his  e;cception,  which  brought  the  case 
to  this  Court  for  revision. 

(joldthwaite,  for  Plaintiff. 

The  only  point  to  be  considered  of  here,  is,  if  an 
offset  is  introduced  against  the  original  payee  of  a  note, 
must  the  indorsement  be  proved  ? 

Under  our  statute,  or  by  the  Common  Law  where 
notes  are  before  a  jury  without  proof,  a  set  off  is  a 
debt  that  must  be  proved..  But  this  case  does  not 
come  within  the  statute,  of  1819.  The  statute  ap- 
plies only  to  defendants,  and  not  to  plaintiff's."*     At 
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Common  Law  the  plaintiff  was  bound  to  prove  the 
fact  of  signing  the  note.  Is  it  not  Common  Law 
the  same  where  the  defendant  seeks  to  establish  a 
debt  against  the  plaintiff?  An  indorsement  must  be 
shewn,  and  therefore  proved.  Suppose  the  defend- 
ant finds  a  note  of  the  plaintiff,  and  produces  it  as 
off-set — he  can  i)rove  the  hand-writing  of  the  note, 
but  he  cannot  the  indorsement.  Now  must  the  plain- 
tiff prove  that  he  did  not  assign,  or  must  the  defend- 
ant shew  his  right  to  the  off-set  ?  Without  the  sta- 
tute, assignment  must  be  proved  as  any  other  feet 
The  only  point  is  then,  is  the  case  within  the  equity 
of  the  statute.  It  says  "when  any  suit  shall  be  insti- 
tuted :"  "  suit"  is  used.  Here  no  suit  is  brought  by 
^  the  defendant.  It  says  "defendant"  shall  deny :  this 
is  not  plaintiff.  If  the  note  must  be  proved  why  not 
the  assignment  also?  It  depends  on  the  same  principle. 
There  must  be  1st  a  liability  in  the  defendant,  2nd 
a  title  in  the  plaintiff.  Both  must  be  shewn  by  any 
one  seeking  to  assert  a  right  in  a  court  of  law  against 
another.  Here  the  party  shows  a  liability  but,  no 
right. 

In  many  instances  a  note  may  come  improperly 
into  a  man's  possession.  Suppose  another  claim  on 
the  same  note  ?  Would  this  record  be  good  evidence  ! 
The  other  might  prove  it  a  forgery. 

Thorington,  contra. 

A  set-off  is  precisely  and  exactly  a  cross  action,  and 
must  be  determined  on  the  same  ground.  Both  par- 
ties are  in  Court,  one  comes -»  by  writ,  and  the  other 
by  plea.  The  statute  requires  a  denial,  as  being  of 
the  more  convenient  practice.  The  possession  of  the 
note,  and  the. indorsement  on  it,  are  sufficient  jprtma 
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fade  evidence.  The  statute  was  not  made  for  the 
sole  benefit  of  the  plaintiff,  and  the  probabilities  are 
against  the  forgery  of  indorsements. 

Goldtkrvaite,  in  reply. — How  could  we  disprove 
the  indorsement  ?  Assignor  might  be  dead;  but  the 
great  injury  here,  would  result  to  the  foreign  suitor. 
Craving  oyer  might  be  avoided  by  alleging  it  was 
lost,  and  the  party  is  called  upon  to  prove  a  negative. 
4  paper  is  produced  and  read  to  the  jury — it  is  im-» 
possible  to  rebut  it.  Suppose  many  witnesses  called 
to  prove  that  the  indorsement  is  not  in  the  hand  wri- 
ting of  the  assignor — it  is  rejected,  because  if  within 
the  statute,  it  must  be  denied  by  the  party  on  path. 

In  assumpsit,  on  general  issue,  plaintiff  is  called 
upon  to  prove  that  issue,  and  it  is  as  well  his  own  tir 
tie,  as  defendant's  liability.  The  plaintiflF  aver^  bpth 
and  must  prove  both. 

Collier,  J. — On  the  trial  in  the  Circuit  Court,  tha 
defendant  pleaded  as  a  set-off,  several  notes  made  by 
the  plaintiff,  of  which  he  claimed  to  be  the  proprietor 
or  assignee.  He  proved  the  plaintiffs  signature,  but 
failed  to  prove  the  assignment.  The  presiding  Judge 
permitted  them  to  go  in  evidence  without  such  proof; 
whereupon,  the  plaintiff  excepted,  and  the  only  ques- 
tion for  revision,  arises  out  of  this  exception. 

The  37th  section  of  '*an  act  to  regulate  the  pro- 
ceedings in  the  Courts  of  Law  and  Equity  in  this 
State"  passed  Dec.  14,  1S19.'  enacts,  that  where  any  ;'^;**-^« 
suit  shall  be  instituted  on  an  assigned  bond,  the 
plaintiff  shall  not  be  put  upon  proof  of  the  assignment 
or  assignments,  unless  the  defendant  shall  annex  to 
his  plea  an  affidavit,  or  make  oath  in  open   Court 
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that  he  verily  believes  that  some  one  or  more  of  such 
assignments  are  forged."  This  provision  is  applica- 
ble alone  to  defendants,  and  there  are  certainly  rear- 
sons  why  it  should  not  be  extended  in  its  operation  to 
plaintiflfs.  The  case  supposed  in  argument,  of  the 
plea  of  an  assigned  bond  as  a  set-off,  where  a  non-resi- 
dent plaintiff  is  suingt  offers  a  strong  reason  against 
its  extension.  The  absence  of  the  plaintiff  from  the 
State  would  render  it  extremely  difficult  and  incon- 
venient to  meet  such  a  plea  by  a  denial  of  the  assign- 
ments, if  an  oath  was  required.  The  situation  of  the 
defendant  is  very  different — he  is  present  and  can 
lend  his  aid  so  far  as  necessary  to  his  defence. 

We  do  not  feel  ourselves  called  on  to  enter  so  ex- 
tensively into  the  consideration  of  this  case,  as  if  it 
were  entirely  res  Integra.  This  Court  in  Parkes  Sp 
Burke^s.  Greening,^  have  determined  that  the  statute 
iTa****^  which  requires  a  plea  of  non  est  factum  to  be  verified 
by  affidavit,  applying  in  terms  to  defendants,  will  not 
be  extended  by  construction  to  plaintiffs,  and  that 
they  may  be  permitted  to  reply  non  est  factum  with- 
out oath.  This  decision  is  considered  as  conclusive,  in 
principle,  of  the  case  before  us. 

With  regard  to  the  question,  whether  the  posses- 
sion of  the  notes  by  the  defendant  was  presumptive 
evidence  that  they  were  assigned  to  him,  it  need  on- 
ly be  remarked  that  at  common  law,  that  circum- 
stance did  not  dispense  with  proof  of  the  assignment. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded. 

Taylor,  J. — ^The  single  question  in  this  case  is, 
whether  or  not,  if  an  assigned  note  be  pleaded  as  an 
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off-set  by  an  soignee,  it  devolves  upon  him  to  prove 
the  assignment  when  it  has  not  been  denied  upon 
oath.  This  question  involves  the  construction  of  the 
37th  section  of  the  act  of  1819,  entitled  "an  act  to 
regulate  the  proceedings  in  the  Courts  of  Law  and 
Equity  in  this  State ;"  which  section  is  in  the  follow- 
ing words,  viz :  "  when  any  suit  shall  be  instituted, 
by  any  person  or  persons,  as  assignee  or  assignees 
of  any  bond  or  other  writing,  it  shall  not  be  necessa- 
ry for  the  plaintiff  or  plaintiffs  to  prove  the  assign- 
ment or  assignments,  unless  the  defendant  or  defend- 
ants shall  annex  to  the  plea,  denying  such  assign- 
ment or  assignments,  an  affidavit  stating  that  such 
defendant  or  defendants  verily  believe,  that  some  one 
or  more  of  such  assignments  was  forged,  or  make 
oath  to  the  same  effect  in  open  Court,  at  the  time  of 
filing  such  plea/' 

It  may  be  well  to  enquire  what  the  object  of  the 
General  Assembly  was  in  enacting  this  statute  T 
Was  it  to  favor  and  benefit  plaintiffs  only,  or  to  rem- 
edy that  which  was  considered  a  general  mischief? 
It  had  been  found  to  produce  great  delay  and  incon- 
venience in  many  instances,  particularly  when  notes 
&c.  were  assigned  at  a  considerable  distance  from  the 
county  in  which  the  payor,  &c.  resided,  for  the  as- 
signee to  be  compelled  to  prove  the  assignment. 
Delays  were  produced  in  obtaining  evidence  to  a  fact 
of  a  more  positive  character,  of  which  the  possession 
of  the  instrument  with  the  endorsement  on  it,  con- 
stituted ^pnwayaae  proof  It  was  this  which  in- 
duced the  statute.  The  assignee  is  the  holder  of  an 
instrument,  which  is  regularly  endorsed  to  him  ;  it 
will  therefore  result,  as  the  legal  presumption,  that  it 
is  his  property,  and  he  shall  not  be  put  upon  the 
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proof  of  this  fact,  tmlll  that  presumption  is  rebutted 
by  the  oath  of  tl:\e  maker. 

Now  I  would  ask  if  this  is  not  as  much  the  situa- 
tion  of  the  holder  when  he  fills  the  character  of  de- 
fendant, as  of  plaintiff?  When  an  assigned  note,  is 
produced  by  the  defendant  as  wi  off-set,  does  not  the 
possession  of  an  endorsement  on  the  instrument 
equally  prove  the  right  to  be  in  the  defendant,  as 
the  same  circumstance^  would,  that  it  was  in  the 
plaintiff;  and  may  it  not  be  equally  inconvenient  from 
distance,  &c.  for  the  defendant  to  prove  the  assign- 
ment, that  it  would  be  fbr  the  plaintiff  to  do  it  ?  I, 
therefore,  conclude  that  this  case  was  within  the  mis* 
chief  intended  to  be  remedied  ;  but  when  a  defendant 
pleads  an  off-set  he  may  be  considered  at  least  as  a 
quasi  plaintiff,  and  therefore,  (if  the  verbiage  used  by 
the  General  Assembly,  and  not  the  plain  intention  is 
to  govern,)  as  coming  within  the  words  of  the  statute. 
The  plaintiff  files  his  declaration,  stating  a  cause  of 
action  against  the  defendant,  which  by  the  rules  of 
law  he  is  bound  to  prove;  the  defendant  does  not  deny 
this,  but  pleads,  that  he  as  assignee,  holds  the  note 
of  the  plaintiff.  No  investigation  of  the  plaintiff's 
demand  is  now  necessary — that  is  admitted :  it  is  a^l- 
mitted  that  he  has  a  cause  of  action  against  the  de- 
fendant which  cannot  be  resisted,  but  the  defendant 
brings  forward  a  cause  of  action  against  him  which 
now  is  the  matter  to  be  tried.  The  plea  is  in  sub- 
stance a  declaration.  Except  the  mere  formal  com- 
mencement and  conclusion,  it  is  in  all  respects  in  the 
style  of  a  (declaration,  and  the  counsel. has  justly  said 
that  this  defence  is  in  the  nature  of  a  cross  action.     . 

The  reasons  which  have  been  urged  by  the  coun- 
sel for -the  plaintiff  in  error,  against  the  constructior^ 
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which  I  give  to  the  statute,  are  all  equally  applicable 
to  every  assignee  whether  he  be  plaintiff  or  defendant, 
and  the  former  decisions  of  this  Court,  by  which  the 
person  using  a  note  as  a  set-off,  is  required  to  shew 
that  the  interest  was  in  him  at  the  institution  of  the 
action,  prevents  all  danger  of  injury  to  the  plaintiff 
even  to  the  amount  of  the  costs. 

The  decision  of  this  case  in  favor  of  the  plaintiff 
in  error,  would  have  the  effect  of  settling  the  con- 
struction of  the  3d  section  of  the  act  of  1811,  enti- 
tled "an  act  regulating  judicial  proceedings  in  cer- 
tain cases,  and  for  other  purposes,  in  a  manner  to 
which  I  could  never  agree.  By  that  section  it  is 
enacted,  "that  whenever  any  suit  shall  be  commen- 
ced in  any  of  the  courts  of  this  territory,  having  ju- 
risdiction thereof,  founded  on  any  writing,  wheth- 
er the  same  be  under  seal  or  not,  the  Court  before 
whom  the  same  is  depending  shall  receive  such 
writing  as  evidence  of  the  debt  or  duty  for  which 
it  was  given ;  and  it  shall  not  be  lawful  for  the  de- 
fendant or  defendants  in  any  such  suit  to  deny  the 
execution  of  such  writing,  unless  it  be  by  plea,  sup-s- 
ported by  the  affidavit  of  the  party  putting  in  such 
plea." 

In  the  section  last  cited,  the  same  terms  are  used 
Id  convey  the  meaning  of  the  General  Assembly 
which  we  find  in  the  clause  under  consideration ;  and 
it  does  appear  to  me  that  to  exclude  defendants 
pleading  a  set-off  from  tho  benefit  of  this  section  would 
be  introducing  a  confusion  in  the  practice  of  oar 
Couris  which  ought  not  to  be  tolerat^. 

The  case  of  Parks  6p  Burke  vs.  Greening^  has 
b^n  relied  upon  by  the  plaintiff  in  error.  In  that 
case  a  construction  is  given  to  the  33d  section  of  the* 
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act  of  1807,  entitled  *'an  act  establishing  Superior 
Courts,  and  declaring  tlie  powers  of  the  Territorial 
Judges."  The  s,ection  is  in  the  following  words; 
"  The  defendant  in  any  case,  may  plead  as  many 
several  matters  as  he  may  judge  necessary  to  his  de- 
fence :  Provided^  he  be  not  admitted  to  plead  and 
demur  to  the  whole :  andpiovided  alsOy  that  no  plea 
of  non  est  factum  shdW  bo  admitted  to  be  pleaded, 
but  when  accompanied  with  an  affidavit  of  its  truth." 
The  defendant  pleaded  a  release;  to  which  the  plainr 
tiffs  replied  non  est  factum  ;  the  defendant  demurred 
to  the  replication,  because  it  was  not  verified  by  the 
affidavit  of  the  plaintiffs  This  Court  overruled  the 
demurrer,  and  determined  that  tlie  replication  was 
sufficient.  Admitting  the  correctness  of  that  deci- 
sion, I  dp  not  think  it  should  have  an  influence  in 
this  case.  The  change  of  the  Common  Law  in  the 
mode  of  pleading  iion  est  factum,  is  made  by  a  jfW'O- 
viso.  To  ascertain  the  intention  of  the  General  As- 
sembly, and  give  a  correct  construction  to  the  provi- 
so, we  must  look  to  the  other  parts  of  the  section,  as 
B.  proviso  is  usually  a  restriction  upon,  or  explanation 
of  the  enactment  which  precedes  it.  In  this  instance 
the  enactment  was  intended  to  extend  an  additional 
privilege  to  defendants,  viz :  that  of  filing  a  multipli- 
city of  pleas :  this  privilege,  however,  by  the  provisos^ 
is  to  be  exercised  under  certain  restrictions.  First, 
the  defendant  is  not  to  plead  and  demur  to  the  whole; 
second,  when  he  files  the  plea  of  non  est  factum,  he 
he  must  make  affidavit  of  its  truth. 

An  additipnal  duty  is  imposed  upon  defendants, 
and  one  which  is  righteous  in  itself,  by  way  of  equi- 
valent, as  it  were,  for  the  great  benefit  afforded  to 
them.    And  this  appears  to  be  the  view  taken  of  the 
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statute  by  the  Court  in  the  case  of  Parks  S^ 
Burke  vs.  Gr^ning,  They  say  "  the  previous  part 
of  the  section  authorises  the  defendant  to  plead  as 
many  several  matters  as  he  may  judge  necessary,  &c. 
If  the  intention  of  the  Legislature  is  to  be  collected 
from  the  whole  section  taken  together,  they  intend- 
ed to  include  defendants  only,  and  extend  to  them 
the  privilege  of  pleading  eeveral  pleas — a  privilege 
unknown  to  the  Common  Law.  But  this  privilege 
is  under  the  restrictions  contained  in  the  two  provi- 
sos in  the  concluding  part  of  the  sectiott.  That  these 
provisos  relate  to  the  preceding  part,  and  depend  on 
it  for  their  true  import  and  meaning,  there  is  no 
doubt. "  It  is  true  that  the  Court  proceeded  to  strength- 
en the  opinion  by  dwelling  upon  the'  word  **de- 
ffendant,"  as  used  in  the  section;  but  the  part  of  the 
Opinion  which  has  been  recited,  is  of  itself  suflScient 
to  sustain  the  decision.  But  in  the  case  at  bar,  it 
was  a  mischief  which  the  statute  was  intended  to 
remedy — ^a  mischief  extending  alike  to  plaintiffs  and 
defendants :  and  shall  we  defeat  the  intention  of  the 
framers  of  the  law,  when  it  is  completely  in  our 
power  to  give  it  full  effect?  The  act  is  of  a  highly 
remedial  character,  and  every  rule  requires  that  it 
should  receive  a  liberal  construction. 

It  has  been  urged  in  argument,  however,  that 
great  injury  and  inconvenience  might  result  to  suitors 
by  extending  the  provisions  of  this  statute  to  plain- 
tiffs as  well  as  defendants — that  non-resident  creditors 
in  prosecuting  suits  against  citizens,  would  be  met 
by  their  notes,  pleaded  as  offsets  which  had  been 
surreptitiously  obtained,  or  that  it  would  become 
customary  to  plead  such  assigned  note,  and  that  it 
was  lost :  that  in  either  instance,"  they  would  be  un- 
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able  to  deny  the  assignments  on  oath,  although  by 
a  dozen  witnesses  they  might,  if  the  note  were  exhi- 
ted,  be  able  tb  disprove  them.  Were  this  to  be 
apprehended,  it  would  have  no  effect  on  my  decision. 
Our  laws  were  made  for  the  benefit  of  our  own  citi- 
zens, and  a  casual  inconvenience  to  others  is  not  to 
restrict  their  operation.  But  these  inconveniences 
are  all  ideal.  .  It  cannot  happen,  that  the  notes  of 
plaintiffs  will  be  so  often  exposed  to  the  cupidity  of 
defendants,  particularly  when  the  parties  reside  in 
different  States,  as  to  authorise  such  an  apprehen- 
sion to  weigh  to  the  amount  of  a  feather.  A  non- 
resident will  have  his  agent  here,  when  he  is  suing 
for  his  debt,  and  if  a  dozen  men,  or  one  man,  can 
disprove  an  assignment  on  a  note  pleaded  against  him 
as  an  offset,  the  agent  could  honestly  take  the  oath 
required  by  the  statute.  As  to  pleading  a  lost  as- 
signed note,  I  can  perceive  no  difference  whether  the 
lost  note  be  assigned  or  not ;  and  when  it  is  recolleo^ 
ted  that  the  defendant  is  bound  to  prove  that  the  note 
was  his  property,  before  the  suit  was  instituted 
against  him,  to  enable  him  to  use  it  as  an  offset;  all 
these  difficulties  will  vanish  at  once. 

It  is  my  opinion  that  the  judgment  should  be  af- 
firmed. 
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Where  A  paid  to  B  a  9\im  of  money  to  be  vested  in  personal  property  for  the 
tue  of  B^s  child,  and  B,  instead  of  purchasing  property,  set  apart  a  portion 
of^iaoivn,  with  the  consent  and  iipprobation  of  A;  B  considered  as  the 
TniAtee  of  bis  child^  and  the  possession  deemed  good,  bo  ag  to.  vest  in  the 

'  child  a  title  against  either  A  or  B's  subsequent  act». 

This  was  an  action  of  trover,  in  Blount  Circuit 
Court,  to  recover  the  value  of  a  slave,  brought  by 
Robinson  &  wife,  against  Mary  Hardwick,  the  wife 
of  George  Hardwick,  deceased.  Naftcy  Barron,  the 
sister  of  Hardwick,  had  deposited  with  him  five  hunr 
dred  dollars,  to  be  placed  at  interest ;  or  to  purchase 
a  negro,  for  the  use  of  his  daughter  Kesiah,  now  the 
wife  of  Cornelius  Robinsori.  Afterwards,  on  Hard* 
wick  saying  that  he  had  no  money  with  which  to 
effect  the  purposes  of  the  trust,  it  was  agreed  that  a 
slave  named  Peggy,  now  in  contest,  should,  in  con- 
sideration of  the  money  received  by  him,  be  given  to 
his  daughter.  Hardwick,  in  pursuance  of  his  agree- 
ment, made  a  formal  delivery  of  the  slave  to  his 
daughter,  and  held  her  in  possession  twelve  or  fifteen 
years,  and  until  he  died.  Mary  Hardwick  retaining 
the  possession  of  the  slave,  the  present  action  was 
brought  for  her  recovery.  On  the  above  facts,  the 
Court  charged  the  jury,  that  if  they  believed  NanCy 
Banon  paid  to  Hardwick  a  valuable  consideration 
for  the  slave,  for  the  use  of  the  plaintiff's  wife,  that 
the  purchase  vested  the  right  of  possession  in  her, 
and  that  the  right  of  property  followed  the  purchase. 
On  this  charge  of  the  Court,  there  was  a  verdict  for 
the  plaintiffs,  and  the  same"  being  excepted  to,  was 
assigned  as  error. 
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Saffold,  J. — ^This  action  was  trover,  brought  in 
the  Circuit  CJourt,  by  the  defendants,  in  error, 
against  the  present  plaintiff,  to  recover  the  value  of  a 
negro  woman  and  her  child,  in  which  plaintiff  effec- 
ted a  recovery ;  to  reverse  which  this  writ  of  error  is 
prosecuted. 

The  exceptions  to  the  sufficiency  or  legality  of  the 
recovery  arise  out  of  exceptions  taken  on  the  trial. 
From  these,  it  appears  that  Nancy  Barron,  the  sister 
of  George  Haidwick,  loaned  or  deposited  with  him 
five  hundred  dollars,  to  be  placed  at  interest  for  the 
use  of  his  daughter  Keziah,  (who  afterwards  became 
the  wife  of  Robinson,  and  is  now  his  co-defendant  in 
error,)  or  to  purchase  a  negro  for  her :  that  in  a  sub- 
sequent conversation  between  said  Nancy  and  George, 
the  latter  said  he  had  not  the  money  to  place  at  in- 
terest, or  to  buy  a  negro,  but  he  had  one  named  Peg- 
gy, (now  in  contest,)  which,  if  she  would  answer  the 
purpose,  he  would  give  to  said  Keziah.  George 
Hardwick  was  the  husband  of  Mary ;  he  retained 
the  possession  of  the  negro  twelve  or  -fifteen  years, 
until  his  death ;  having,  however,  pursuant  to  the 
agreement  with  his  sister,  and  soon  thereafter,  deliv- 
ered the  negro  to  his  daughter  Keziah. 

This  being  all  the  testimony,  the  Court  charged 
the  jury,  that  if  they  believed  Nancy  Barron  paid 
tile  deceased,  (under  whom  the  defendant  claimed 
not  as  purchaser  or  creditor,)  a  valuable  considera- 
tion for  the  negro,  for  the  use  of  the  plaintiffs  wife, 
that  the  purchase  vested  the  right  of  possession  in 
the  plaintiff,  and  the  right  of  property  followed  the 
purchase. 

This  charge  is  assigned  as  a  ground  of  error. 
The  fact  of  delivery  of  the  property,  was  admitted 
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to  have  been  proved,  as  expressed  in  the  bill  of  ex- 
ceptions. The  statute  of  limitations  was  not  pleaded. 
Nor  does  it  appear  but  that  the  deceased  retained  the 
negro,  subsequent  to  the  agreement,  Adrtually  as 
trustee  of  his  daughter ;  and  if  that  were  material, 
it  is  fair  to  pi*esume  she  was  a  minor,  and  continued 
to  reside  with  him  during  all  or  most  of  the  time  till 
his  death.  Hence  th<^re  was  no  error  in  the  instruc- 
tions referred  to. 

It  is  further  assigned  for  error,  that  the  Court  re- 
fused to  permit  the  plaintiff  in  error,  to  prove  the  last 
will  and  testament  of  the  deceased  Hard  wick,  under 
whicTi  she  claimed  the  negro. 

The  deceased  having  divested  himself  of  the  title 
by  agreement,  for  a  valuable  consideration,  and  fully 
consummated,  had  no  power  afterwards  to  impair 
this  right  by  bequest,  or  other  declaration  of  his  own. 
Admitting  that  the  rule  might  be  different  in  favor  of 
creditors  or  subsequent  purchasers,  in  this  case,  it  is 
shewn,  that  no  such  right  was  claimed;  consequently 
there  was  no  error  in  the  rejection  of  the  will  offered 
as  evidence. 

That  the  Court  refused  to  permit  the  plaintiff  in 
error  to  read  as  evidence  the  last  will  and  testament 
of  Nancy  Barron,  is  also  assigned  as  a  cause  of  er- 
ror. 

•  The  will  offered ,  purports  to  have  been  executed  and 
proven  in  the  State  of  Georgia,  and  a  transcript 
thereof  was  relied  on  as  the  evidence.  It  is  unim- 
portant to  the  determination  of  this  case,  whether  the 
will  and  probate  were  legally  authenticated  or  not : 
nor  does  this  point  appear  to  have  been  partictdarly 
contested.  The  only  material  question  was,  had 
Nancy  Barron  consummated  the  donation  by  agree- 
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ment  with  the  deceased  Hardwick,  for  the  benefit  of 
his  daughter.  If  she  had  not,  the  defendants  in  error 
liad  no  right  of  recovery.  If  she  had,  the  property 
having  been  deUvered,  and  remaining  out  of  her 
possession  she  had  no  power  to  retract  the  gift,  but  it 
should  have  been  viewed  as  aright  vested  and  beyond 
her  control.  Nor  is  any  thiiag  shewn  respecting  the 
contents  of  either  of  the  wulls,  from  which  it  might 
appear  that  they  would  have  been  material,  indepen- 
dent of  the  objection  stated.  Under  this  view  of  the 
case  we  are  of  opinion,  that  there  is  mo  error  in  tlie 
record,  and  that  the  judgment  must  be  affirmed. 


i» 
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Under  the  act  of  1806,  regulating  the  grant  of  aduiiiilstraiiou,  to  tlie  next  of  kin 
if  there  be  no  widow  ;  the  father  is  entitled  to  the  administration,  in  preferj 
once  to  the  sisters  or  brothers  of  the  intestate. 

In  this  case,  the  plaintiff  in  ferror,  together  with 
the  defendants,  applied  to  the  County  Court^of  Mont- 
gomery county,  for  letters  of  administration  on  the 
estate  of  James  Brown.  Brown  had  died  intestate, 
leaving  neither  widow,  or  child.  Hay  &  Germany 
were  the  husbands  of  two  of  the  sisters  of  Brown,  and 
th^iplamtiff  was  the  father.  The  County  Court  grant- 
ed the/administration  to  the  defendants  in  right  of 
their  wives,  to  the  exclusion  of  the  father,  who*  took 
an  appeal  to  the  Circuit  Court.  The  Circuit  Court 
affirmed  the   decision   of  the  County  Court,  j^nd  the 
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plaintiff  on  that  affiriftation  took  a  writ  of  error,  which 
brought  the  case  here  for  revision. 

Goldthwaite,  fbr  Plaintiff.— -This  depends  on  the 
statute  of  1806— TewJ.  Dig,  324.  The  question  is> 
who  is  entitled' to  theadministmtion.  We  must  ad- 
vert to  the  English  rules  for  the  principles  of  descent 
of  real  estate.  The  decent  as  to  real  estates  is  by 
the  Common  Law;  but  personal  estates  descend  as  at 
Civil  Law  in  the  Spiritual  Courts.  Our  statute  is 
precisely  the  s&me  a«  the  English  law,  so  far  as  the 
personal  estate  is  concerned,  and  the  same  rules  must 
govern.  Then  who  is  next  of  kin  ?  That  must  be 
determined  by  the  rules  of  the  Civil  Law,  for  it  is  so 
fixed  in  the  Igth  section  of  the  statute.  By  the  rules 
of  the  Common  Law,  the  parties  would,  in  this  case, 
stand  in  precisely  th«  same  degree ;  but  by  the  Civil 
Law  they  stand  in  different  degree.  The  father  is 
first,  and  brother  second  at  Civil  Law,  because  near- 
est to  prcpositus.^-2  Bl  Com.  504.  The  words  of 
the  English  statute  and  of  our  own,  are  exactly  si- 
milar— so  the  rules  of  construction.  The  rule  is  dis- 
tinctly laid  down  in  Blachsione,  and  can  not  be 
questioned,  so  fw  as  relates  to  administration.  In  1 
Peere  W^s^  40,  41,  will  be  found  ananalagous  case, 
similar  in  principles  to  tbis. ' 

In  England,  the  father  takes  all  the  estate  to  the 
exclusion  of  brothers  and  sisters  :  in  this  country  it  is 
the  reverse.  Now  although  the  Legislature  has  chang- 
ed the  right  of  descent,  they  have  not  the  right  of 
administration.  Whether  casually  or  not — can  tiiis 
Court  now  go  farther  than  the  Legislature  has  gone? 
Has  it  power  to  divest  a  right  not  divested  by  the 
law  ? 
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The  right  to  distribution  does  not  govern  the  right 
of  administration — for  if  one  followed  the  other,  the 
law  would  give  it  to  all  distributees  in  the  same  grade; 
but  it  gives  the  Court  a  right  to  select  one  out  of 
them,  and  to  defeat  others  of  equal  grade. 

The  same  doctrine  is  found  in  1  Salk.  38. 

The  statute  does  not  proceed  on  the  right  to  distri- 
bution,  for  in  some  cases  a  creditor  becomes  entitled 
to  the  administration :  also  a  widow  before  all.  The 
statute  gives  the  right  to  the  widow,  when  she  would 
be  entitled  only  to  one-third,  and  the  child  to  two- 
thirds  :  therefcre,  the  Legislature  never  intended  that 
the  right  to  administer  should  follow  the  greatest  in- 
terest. Another  rule  is  in  fact  laid  down — Admin- 
istration is  given  to  those  first,  wlio,  from  affection, 
would  most  likely  take  care  of  the  estate.  After 
them,  it  is  given  to  those  most  interested.  Now 
who  is  most  likely  ^rom  affection  to  take  care  of  the 
estate  ?  the  father  or  the  brother.  The  one  is  father 
to  all;  and  brothers  may  disagree.  The  statute  thus 
gives  the  right  to  the  widow  before  the  brothers. 
From  her  affection,  she  is  the  most  interested  in  the 
preservation  of  the  property — and  so  the  father.  Un- 
der this  rule,  the  grand-father  takes  the  right  before 
the  uncle  or  aunt. 

LiPscoivfBE,  C.  J. — James  Brown  died  intestate, 
leaving  no  wife  or  child ;  but  left  two  sisters,  the 
wives  of  the  present  defendants,  and  his  father  Allen 
Brown,  the  plaintiff.  The  Judge  of  the  County 
Court  granted  administration  to  the  defendants  in 
right  of  their  wives,  in  exclusion  of  the  father.  The 
father  appealed  to  the  Circuit  Court,  where  the  order 
of  appointment,  made  by  the  Judge  of  the    County 
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Court,  was  affirmed,  from  which  judgment  the. case 
is  brought  into  this  Court  by  a  writ  of  error.  The 
question  to  be  decided  is  one  of  construction,  arising 
on  the  act  of  the  Mississippi  Territory  of  1806,  in 
force  in  this  State.*-'  By  the  20th  section  of  this  act,J^"*-^* 
the  administration  is  given  to  the  widow,  if  there  be 
one ;  if  not,  then  to  the  next  of  kin^  or  some  of  them. 
The  question  turns  mainly  on  what  is  meant  by  the 
next  of  kin  :  whether  the  degree  is  to  be  ascertained 
by  resorting  to  the  Canon  or  Civil  Law  rules.  If 
the  computation  of  the  degrees  of  propinquity  is  to  be 
made  according  to  the  Canon  Law,  then  the  father  and 
his  daughters  would  stand  in  an  equal  degree,  each 
being  one  remove  from  the  desceased,  the  terminm  a 
quo  of  computation.  But  according  to  the  Civil  Law 
the  father,  as  the  common  ancestor  of  the  deceased, 
and  his  surviving  sisters,  would  be  Xhe  propositus  in 
the  geneological  table,  and  each  remove  in  the  as- 
cending and  descending  line  would  count  a  degree. 
Thus  the'ascent  of  the  sisters  to  Allen  Brown,  the 
plaintiff,  and  common  ances-tor,  is  one  degree:  the 
descent  from  him  to  a  level  with  the  deceased  bro- 
ther, would  be  another  degree,  whereas  the  ascent 
from  the  deceased  to  the  father  who  claims  the  ad- 
ministration, is  but  one  degree.'  It  is  at  the  discre-com?»i, 
tion  of  the  Judge  of  the  County  Court,  to  make  a  se-^w. 
tion  from  those  in  equal  degrees,  if  there  is  no  wi- 
dow, or  she  is  from  any  cause  passed;  and  the  selec- 
tion of  the  husbands  of  the  sisters  to  the  exclusion  of 
the  father,  would  be  no  ground  of  reversal,  if  their 
rights  were  equal,  as  tliey  would  be  if  the  Canon  Law- 
rule  of  computin;:^  propinquity  is  the  one  contempla- 
ted by  the  act  of  1S06.  But  if  the  Civil  Law  rule  • 
is  the  correct  one,  then  the  father's  right  is  superior 
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to  his  daughter's.  In  giving  a  (Construction  to  the 
meaning  of  next  of  kin  as  used  in  the  act  of  1806,  if 
we  were  left  in  any  degreeof  uncertainty  as  to  which 
should  be  adopted,  the  Civil  or  Canon  Law  meaning 
of  the  term,  there  would  be  some  reason  in  setting 
the  question  in  favor  of  the  Canon  Law,  as  that  rule 
would  in  this  instance  throw  the  administration  on 
the  persons  entitled  to  the  property  of  the  deceased 
under  our  statute  of  descents.  This  reason  would 
not  always  hold  good,  because  not  unfrequently .  the 
persons  entitled  to  the  property  would  not  be  in  a 
situation  from  infancy  or  from  some  other  cause,  to 
take  on  themselves  the  administration,  and  in  such 
cases  there  could  perhaps  be  no  safer  depository  of  the 
trust,  than  with  the  common  ancestor.  But  the  16th 
section  of  the  same  act  <?f  1806,  directs  that  in  as- 
certaining the  next  of  kin,  it  shall  be  nccording  to 
•Toui.Dig.  the  rule  of  the  Civil  Law.* 

The  Legislature  thea  having  explained  in  what 
manner  the  next  of  kin  shall  be  computed  in  the 
16th  section,  although  that  section  relates  to  defefcents, 
*we  are  bound  to  infer  that  the  20th,  and  all  other 
subsequent  sections,  wherever  the  same  term  occurs, 
should  be  subjected  to  the  same  rule. 

We  are  therefore  brought  to  the  conclusion,  that 
the  father's  right  to  the  administration  should  have 
been  preferred  to  the  sisters',  and  that  the  judgments 
of  the  County  and  Circuit  Courts  must  be  reversed. 
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SMITH  versus  PETTUS,  et  al. 

It  is  competent  for  Courts  of  Cliaac«ry  to  relieve  a  purchaser  of  real  estate 
firom  payment  of  the  purchase  money ,  where  the  vendor  cannot  effect  a  title. 

Tbo  mabitity  of  a  vendor,  through  iosolveucy,  to  make  titles  to  real  estate  lold 
by  him,  is  a  sufficient  ground  for  the  interposition  of  equity  to  prevent  such 
vendor  from  enforcing  the  payment  of  tlie  purchase,  money,  until- such  disa- 
bility is  removed. 

And  where  a  note  has  been  given  by  the  vendee  for  the  purchase  money,  equi- 
ty will  interpose  against  its  recovery,  even  in  the  hands  of  an  assignee,  if  the 
eqtitable  defence  would  have  availed  agairut  the  payee. 

The  purchaser  of  real  estate,  has  the  right  to  discharge  liens,  and  remove  disa- 
bilities upon  such  estafe.  in  order  to  obtain  and  perfect  a  title  to  himself. 

This  was  a  bill  in  Chancery,  filed  in  Lawrence 
Circuit  Court,  to  enjoin  a  judgment  at  law.  The  bill 
showed,  that  in  1819,  the  complainant  purchased  of 
William  Pettus,  a  part  of  tvo  lots  of  land,  lying  in  the 
town  of  Courtland,  in  Lawrence  county ;  that  said 
Pettus,  being  indebted  to  the  Commissioners  of  that 
town,  for  the  said  and  other  lots,  it  was  agreed,  that 
compJ;|tnant  should  pa}^,  to  them  the  sum  of  twenty 
three  hundred  and  sixty-six  dollars,  and  sixty-six 
cents,,  (the  amount  contracted  to  be  paid.)  A  ma- 
jority of  the  commissioners  not  being  present  to  car- 
ry the  arrangement  into  effect,  the  complainant  exe- 
cuted to  Pettus  his  notes  for  the  said  amount,  paya- 
ble in  three  instalments ;  that  Pettus  was  to  retain 
said  notes  until  the  Commissioners  could  meet,  and 
in  the  fmeantime  to  execute  a  bond  for  titles ;  that 
subsequently,  complainant  received  possession  of  the 
lots,  and  that  Pettus^  bond  for  titles,  had  been  lost. 
The  bill  alleged  that  afterwards,  complainant  gave 
notice  to  Pettus  of  his  readiness  to  complete  the  con- 
tract and  to  take  up  the  notes  of  Pettus  in  the  hands 
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of  said  Commissioners ;  but  that  Pettus  insisted  on 
being  paid  himself  the  amount  of  the  first  payment ; 
that  thereupon  complainant  applied  to  the  Commis- 
sioners, and  took  up  and  credited  Pettus's  notes  to 
the  entire  amount  of  his  contract,  of  which  Pettus  had 
then  notice ;  that  Pettus,  in  violation  of  his  agree- 
ment, assigned  one  of  complainant's  notes  to  one 
Anderson,  who  obtained  a  judgment  at  law  on  the 
same,  against  complainant ;  and  that  Pettus  had  left 
the  State  and  was  insolvent.  To  enjoin  this  judg- 
ment the  bill  was  filed. 

The  answer  of  Anderson  alleged,  that  he  received 
,  the  note  in  good  faith,   and  without  notice  that  any 
defence  would  be  set  tip  to  its  recovery,  and  relied 
on  his  judgment  at  law. 

The  Commissioners  in  their  answer,  admitted  the 
insolvency  of  Pettus,  and  that  complainant  had  taken 
up  the  notes  of  Pettus,  as  charged  in  the  bill. 

The  complainant  afterwards  filed  la  supplemental 
bill  making  William  and  Samuel  Cruse  defendants, 
charging  that  Pettus  had  aligned  to  them,  another 
of  his  notes  on  which  judgment  had  been  obtained. 
The  injunction  thus  prayed  having  been  granted,,  the 
Cruses  answered,  and  denied  any  knowledge  of  the 
judgment  existing  in  their  favor,  or  that  they  had 
any  interest  in  it ;  insisting  that  they  never  purchased 
the  not^e,  and  that  their  names  had  been  used  without 
their  consent. 

The  evidence  taken  in  the  case,  sustained  the  alle- 
gations of  the  bill ;  but  on  a  final  hearing  it  was  dis- 
missed for  want  of  equity  ;  and  Anderson  decreed  the 
benefit  of  his  judgment. 

It  was  here  assigned  as  error,  that  the  bill  was 
improperly  dismissed. 
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D.  Smith,  for  plaintiff — In  this  case  it  will  be  im- 
portant to  enquire,  if  the  assignee  has  the  same  rights 
as  the  assignor. 

If  the  note  is  tainted  with  fraud,   the  defence  is  ' 
good  against  the  assignee.     To  support  this  position 
I  cite  2  Johns.  C.  R.  443.     The  assignee  of  a  chose 
in  action,  takes  the  note  subject  to  the  equity  of  the 
assignor. 

The  second  reason  against  the  recovery,  is,  that 
the  complainant  had  the  right  to  discharge  the  debt, 
and  demand  the  title — and  charge  the  amount  to  his 
obligation. — b  Am,  Dig.  521.  A  vendor  has  a  lien 
for  purchase  money  against  the  purchaser,  where 
there  is  notice  that  the  terms  of  purchase  are  not 
complied  with — See  7  Cranch  48,  as  to  notice  and 
purchaser. 

In  this  case  the  party  had  full  notice —  Welsh  vs. 
Watkins,  I  Haywood's  R.  369. 
.  6  LitteWs  R,   8. — In  this  case  the  relief  granted 
was  the  same,  as  here  contended  for  by  us.     There 
the  relief  sought  was  agaiit^t  the  assignee. 

As  to  the  right  of  a  purchaser  of  real  estate  to  pay 
ofiF  claims  or  incumbrances  against  it,  and  charge  his 
vendor  with  it,  see  Sugden  on  Vendors  347,  353. 

It  does  not  appear  that  there  was  any  covenant 
against  incumbrances  in  our  case. 

The  party  gets  no  benefit  from  his  contract,  and 
the  insolvency  of  Pettus  is  the  ground  mainly  relied 
on— 1  Ves.  sen.  88—5  Am.  Dig.  101—5  CrawcA  322 
— 6  Har.  4-  Johns.  534.  Equity  will  make  that  par- 
ty immediately  liable,  who  is  remotely  so  at  law. 

The  commissioners  are  parties  in  this  cause,  and  the 
the  prayer  is  to  compel  them  to  receive  payment,  and 
make  title.     Here  the  complainant  is  ultimately  re- 
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sponsible,  so  equity  should  make  him  immediately 
so, — 7  Johns.  Rep,  358 — 4  Mass,  Rep,  627.  A  dis- 
tinction is  taken  on  the  point  of  extinguishing  incum- 
brances, ill  Johnson's  Chancery  ReportSy  as  to  where 
the  one  having  the  incumbrance  will  never  assert  it: 
but  that  is  not  the  case  here.  The  incumbrance  was 
not  a  dormant  title,  but  a  legal  right.  In  fact  it  was 
not  necessary  for  the  parties  even  to  resort  to  law. — 
17  Mass,  Rep,  586. 

Anderson  was  a  purchaser  with  notice,  and  sub- 
ject to  the  same  equity  with  Pettus.  They  stand  in 
the  same  condition.— 1  Munf,  38.  Notice  binds,  if 
received  before  conveyance  is  executed. 

The  complainant  had  no  defence  at  law,  as  the 
notes  fell  due  at  different  times,  and  there  could  have 
been  no  redress  until  all  were  paid.  The  Court  will 
perceive,  that  there  were  a  series  of  not^s.  Some 
were  not  due  till  after  possession  was  obtained,  by 
the  complainant,  of  the  land.  It  was  different  fropi 
Christian  vs.  Scott — 1  Stewart^  490.  There,  there 
was  benefit — 2  Wheaton,  \Zy  is  the  same:  but  here 
the  covenants  vlxb  independent.  The  money  was  to 
be  paid  before  the  title  was  demandable  — Hayner  v. 
Bank  of  Columbia,  in  Peters^  Reports,  had  as  strong 
grounds  of  defence,  as  this  case :  but  there  it  was 
held  to  be  no  defence  at  law. 

See  Te7inessee  Reports,  39 — where  the  covenants 
were  independent,  and  one  party  was  insolvent^-the 
other  party  was  relieved  from  the  effect  of  the  inde- 
pendency of  the  covenant,  on  account  of  the  other's 
insolvency. 

In  principle,  there  is  no  distinction  between  ven- 
dors coming  into  equity  with  bad  title,  where  title  has 
failed  :  or  when  it  certainly  will  fail— and  yet  insist- 
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ing  for  specific  performance.  It  is  unconscieocious 
to  receive  money,  where  there  is  certainly  no  title — 
1  Tenn.  Rep.  258. 

In  our  case  it  is  clear  Pettus  had  no  title  beneficial 
to  us— 3  Bibb's  Rep.  342—3  Marsh.  274,  469. 

The  principle  is  settled,  that  a  vendee  is  not  com- 
pelled to  receive  a  bad  title.  Though  good  as  for 
part,  he  is  not  bound  to  complete  payment. 

Any  resort  whatever  to  Pettus  would  be  futile : 
his  insolvency  is  absolute. — Avery  vs.  Bronmke — 1 
Marshall,  240. 

An  authority  in  4  Cranch,  137,  is  especially  relied 
on  by  us  in  this  case,  as  it  is  strong,  and  very  much 
in  point— 1  Wheat.  17»,  195—5  Munford,  297,  note— 
as  to  who  must  show  the  defect,  or  goodness  of  title. 
In  3  Munford,  68,  will  be  found  an  authority,  if  it  be 
said  that  party  knew  of  the  incumbrance.  It  is  im- 
material— he  is  still  entitled  to  relief  in  equity.  As 
to* purchaser  and  defect  of  title,  see  2  Randolph^  131, 
and  4  De^saussure^s  Rep.  126. 

As  to  relief  against  the  purchase  money  in  equity, 
and  as  to  the  extent  of  adverse  title,  see  2  Johns.  Ch. 
Rep.  547,  548.  If  doubtful  or  dormant,  no  relief  to 
purchaser  in  equity. 

Here,  there  was  no  title  except  in  the  commissioni 
ers;  and  their  title  is  a  legal  one,  and  one  they  can 
exert  vrithont  the  aid  either  of  a  Court  of  Law  or 
Equity. 

Hutchison,  contra. — The  argument  of  counsel,  on 
the  other  side,  has  taken  too  wide  a  range  I  call  the 
attention  of  the  Court  to  the  bill.  All  authorities 
sustain  the  position,  that  there  must  be  allegations  in 
the  bill  to  sustain  the  relief  sought.     The  gravamen 
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of  the  bill,  is  the  parol  agreoincnt  as  to  the  temporary 
arrangement.  A  title  bond  was  afterwards  to  be  gi- 
ven.      , 

The  bill  seeks  to  throw  Anderson  in  the  shade. 
It  contains  no  allegations  to  authorise  any  of  the  re- 
medies sought,  and  embraced  by  the  numerous  au- 
thorities cited  :  authorities,  good  perhaps  in  them- 
selves, but  not  embraced  here.  I  will  not  reply  ia 
detail  to  the  authorities  cited,  for  they  are  inapplica- 
ble. What  is  truly  in  controversy  in  this  cause? 
The  main  fact  relied  on  was  the  parol  agreement,  and 
refusal  to  comply ;  and  that  Smith  afterwards  went 
and  made  himself  responsible  for  the  whole  debt,  to 
the  commissioners.  Anderson  had  no  notice  of  it. 
What  had  Smith  done  previously?  When  sued, he 
sets  up  this  parol  agreement  as  a  defence.  The  same 
facts  were  pleaded  at  law,  as  were  afterwards  relied 
on,  in  equity.  See  the  special  plea.  Smith  was 
fully  apprised  of  all  the  facts  now  relied  on  in'  argu 
ment,  for  they  are  pleaded.  In  argument,  Pettus' 
inability,  insolvency,  and  absconding,  are  insisted 
upon. 

This,  sets  up  all  the  material  parts  of  the  former 
defence.  The  absconding  occurred  in  1822.  Smith 
from  the  year  1819,  to  that  time,  making  no  effort 
whatever  to  obtain  indemnity  on  account  of  Pettus^ 
incompetency.  Nothing  done  by  Smith  till  sued: 
and  even  then  he  does  not  allege  Pettus'  inability 
It  is  not  thought  of — never  averred  as  a  ground  of  re- 
lief We  intended  riiaking  the  point,  that  the  parojl 
agreement  could  not  be  enforced  at  all,  either  at  law 
or  in  equity — ^that  it  could  never  be  set  up  except 
through  the  opposite  party.  We  would  have  insist- 
ed on  this  position  in  reference  to  this  case,  but  the 
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range  taken  in  argument,  and  the  authorities  cited, 
dispenses  with  it,  and  induces  us  to  rely  on  another 
feature  of  the  case. 

Pettus's  inability  is  relied  on,  and  they  have  assu- 
med that  Anderson  stands. in  the  shoes  of  Pettus,  ^ 
regards  Smith.  They  insist  that  the  assignee  is  enti- 
tled to  all  the  equity,  &c.  We  need  not  attempt  to 
controvert  this  principle,  for  it  affords  no  aid  for  the 
reversal.  The  question  recurs,  whether  if  any  equi- 
ty did  arise,  it  was  ever  asserted  or  sought  to  be 
enforced. 

The  parol  agreement  is  the  only  equity  charged 
in  the  bill.  Smith  became  responsible  of  his  own 
accord.  What  course  should  Smith  have  pursued  ? 
Pettus  lived  in  the  same  county  with  Smith.  Sup- 
pose Pettus  entirely  insolvent,  or  unable  to  procure 
a  title  from  the  Commissioners  ? — Smith  should  have 
filed  his  bill,  setting  forth  that  ground.  Pettus,  how- 
ever, is  suffered  to  remain  a  long  time,  then  this  bill 
is  set  up,  and  the  same  inability  of  Pettus  is  urged. 

The  ground  assumed  in  argument  is  not  sustain- 
ed by  the  bill,  or  the  record.  The  proper  averments 
are  rwt  made.  Improper  grounds  are  taken  by  the 
bill,  till  Pettus  absconds.  Smith  assumed  to  pay  the 
amount  due  to  the  company,  without  ever  consulting 
Anderson.  He  voluntarily  assumed  the  full  amount 
without  giving  any  notice  whatever. 

A  great  variety  of  authorities  are  cited,  bat  I  feel 
satisfied  they  do  not  apply. 

So  far  as  the  transaction  existed  between  Smith 
and  Pettus,  the  case  might  possibly  be  sustained ; 
but  it  cannot  be  done,  after  the  note  passed  for  a  val* 
uable  consideration  to  Anderson  as  assignee.  The 
STiit    was    pending    by   Anderson  against    Smith. 

15 
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This  was  surely  notice  of  the  transfer  of* the  note. 
Smith  must  have  known  of  Pettus's  mabiUty,  and 
he  should  have  filed  his  bill  against  all,  so  as  to  have 
the  matter  determined  so  soon  as  known  or  discover- 
ed. Now  after  Smith,  by  futile  defences,  has  de- 
layed the  case  so  long,  until  Pettus  is  gone,  will  the 
Court  entertain  his  bill  for  relief?  particularly  when 
so  long  negligent  of  his  rights,  if  he  possessed  any — 
iind  when  his  bill  contains  no  averments  to  sustain  it? 
And  now  especially  to  the  injury  of  Anderson,  an 
innocent  assignee? 

Goldthrvaite,  (same  side) — What  equity  is  appa- 
rent on  the  face  of  the  bill  ?  If  there  is  no  equity, 
there  can  be  no  decree. 

The  equity  shewn  must  be  from  failure  of  consid- 
eration, partial  or  total,  or  an  existing  demand,  as  an 
offset.  The  equity  must  be  for  one  of  these  causes: 
it  can  be  for  no  other.  The  agreement  in  this  case 
was  to  purchase  "rights"  of  Pettus — there  was  no 
pretence  of  a  sale  of  title.  But  Smith  alleges  a  pa- 
rol agreement  besides.  This  presents  two  features 
of  the  case.  The  bill  alleges  the  parol  agreement  to 
have  been  the  contract.  No  parol  agreement  can 
VBury  a  written  contract.  Smith  relies  on  a  parol 
contract,  and  cannot  in  any  way  have  the  benefit  of 
it.  It  is  not  the  same  agreement — they  differ,  and 
the  written  one  must  prevail. — Sugden  on  Vendors 
93.  In  a  note  in  Sugden,  the  principle  is  sustained 
in  many  cases  in  England  and  America.  Then  if 
there  was  a  written  contract,  as  appears  by  his  own 
shewing,  how  can  the  party  vary  it  ?  What  equity, 
then,  does  arise  ?  Smith  contracts  not  for  the  title, 
but  for  Pettus's  right ;  and  there  is  a  great  distinc- 
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tion  in  tliis.  I  admit  that  if  land  was  sold,  to  which 
there  is  no  title,  it  is  dtiFerent ;  but  there  the  ground 
is  a  legal  fraud,  and  a  remedy  is  given.  The  ground 
must  then  arise  either  from  failure  of  consideration, 
or  from  a  valid  off-set  at  the  time  of  the  transfer. 

What  are  the  rights  an  assignee  acquires?  and  at 
what  time  do  they  attach  ?  It  never  has  been  deci- 
ded any  where,  that  the  rights  against  an  assignee^ 
are  the  same  in  all  respects  as  against  the  assignor. 
Our  statute  extends  only  to  cases  where  the  off-sets 
exist  before  assignment.  The  party  here  cannot  un- 
der the  statute,  or  in  any  other  way,  go  beyond  the 
time  of  assignment:  the  right  must  attach  and  be 
fix^d  at  the  time  of  assignment.  In  this  case  the  re- 
spective liabilities  were  fixed  on  the  20th  of  January 
1820.  What  rights  or  off-sets  had  Smith  at  that 
time  ?  Had  he  then  suffered,  or  could  he  have  suf- 
fered  ?  Does  he  set  out  in  the  bill  that  he  had  any 
off-set  or  right  against  Pettus  at  that  time  ?  No. 
The  payment  was  made  to  the  Commissioners  in 
October  1821 — twenty-one  months  after  the  action 
was  commenced  by  the  assignee.  We  mu^t  see 
when  the  rights  attached. 

Suppose  one  buys  a  conveyance  of  a  right,  to  ac- 
crue tv/enty  years  hence,  and  twenty  annual  notes 
be  given ;  could  payment  ever  be  stopped,  or  nego- 
tiability be  restrained,  because  at  the  end  of  twenty 
years  the  other  party  might  fail  ?  Is  there  any  pro- 
cess of  law  or  of  equity  that  could  restrain  the  nego- 
tiability of  the  notes  ?  If  a  bill  was  filed  in  such  a 
case,  a  Court  of  Chancery  would  say,  you  should 
have  looked  to  tliis  before.  It  is  your  contract — 
you  stipulated  for  such  a  contingent  right.  How 
much  stronger  is    the  case,  where  there  is  an  inno- 
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cent  purchaser.  Whatever  rights  pass  at  the  time 
of  assignment,  are  fixed  and  cannot  be  affected  by 
any  thing  subsequently  to  happen. — 9  Johns^  R.  126. 
And  this  particularly,  where  it  is  the  very  thing  the 
party  has  contracted  for.  The  case  I  cite  is  very 
similar  to  the  present  one.  Here  the  complainant 
does  not  shew  that  he  ever  paid  any  thing  to  Pettus. 
There  the  Court  said,  the  covenants  are  independent 
•*— that  it  is  to  be  presumed  that  when  the  time  rolls 
found  the  party  would  comply  with  this  contract ; 
that  at  all  events  th^  would  say  caveat  emptor.  Why 
did  he  not  require  security?  Why  take  his  bond 
without  additional  security  ?  The  Court,  will  say  so 
because  the  party  says  so  by  his  contract. 

In  20  Johns.  R.  15,  there  is  a  much  stronger  case 
than  the  one  before  us.  There  the  deed  was  to  be 
<8X6CUted  on  first  payment^  and  before  the  time^  the 
party  assigned  the  instrument,  and  became  entirely 
unable  to  comply.  There  it  was  decided,  that  tlo^ 
covenants  were  independent.  When  this  case  is  in- 
;^estigated,  it  will  be  found  that  the  party  could  not 
convey— he  had  previously  conveyed.  It  was  appa- 
rent  the  title  was  gone.  But  the  ground  of  decision 
was,  that  the  time  had  not  rolled  round,  and  it  did 
nbt  appear,  nor  could  it  appear,  but  that  at  the  expi- 
ration of  the  time  limited  by  the  contract,  the  party 
might  get  a  title. 

Here  Smith  (Jould  not  say  when  the  assignment 
'^TBiS  made ;  that  at  the  expiration  of  the  time  Pettos 
would  not  comply.  Can  a  bill  be  filed,  alleging  that 
three  or  four  years  hence  a  contract  will  not  be  com- 
plied with  ?  A  Court  of  Equity  cannot  make  a  new 
Contract  for  a  party — ^if  he  has  made  a  bad  contract, 
he  must  abide  by  it.     If  the  ground  then,  insisted  on 
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here  is  the  insolvency,  it  fails :  it  is  merely  a  contract 
to  perform  ^a  act  in  future.  All  the  authorities  on 
the  other  side  rest  on  covenants  against  incumbran- 
ces. Could  I  not  contract  to  pay  one  thousand  dol- 
lars in  stock  at  a  future  day?  If  I  had  no  stock  at 
this  time,  would  the  party  be  authorised  to  fly  off, 
and  demand  security  of  me,  when  he  never  thought 
of  it  at  the  time  of  contracting  ?  Are  we  restricted 
to  contract  only  for  what  we  absolutely  own? 

Here  Smith  agrees  to  risk  Pettus  for  three  years ; 
and  the  question  is,  what  off-set  had  he  when  the 
note  was  assigned,  or  what  discount,  or  failure  was 
there  then?  Nothing  was  then  in  existence  to  de- 
feat the  note,  and  it  was  payable  before  the  other 
party  was  to  be  called  upon  to  perform  :  therefore  it 
could  not  fail,  and  Smith  had  agreed  he  would  pay 
before  he  knew  whether  Pettus  would  fail  or  not. 
Suppose,  as  Anderson  says,  that  after  the  transfer  to 
him^  he  went  and  demanded  payment?  Was  any 
defence  set  up — could  any  be  set  up  ?  Was  any 
payment  then  made  ?  If  payment  to  the  Commis- 
sioners had  been  made,  under  the  contract  with  Pet- 
tus, before  the  assignment  to  Anderson,  it  would 
have  been  good ;  but  if  that  payment  was  made  after 
notice  of  the  assignment,  it  was  made  of  the  party's 
own  wrong,  and  he  cannot  now  avail  himself  of  it. 
Besides,  that  point  would  have  been  pleadable  at  law, 
and  would  have  been  good  there.  We  see  that  the 
case  was  litigated  at  law,  and  a  judgment  rendered 
gainst  the  complainant.  So  if  the  ground  of  de- 
fence is  payment,  was  it  not  a  good  defence  at  law  ? 
If  there  had  been  any  contract  between  Smith  and 
Pettus,  that  Smith  should  pay  to  the  Commissioners, 
and  he  had  so  paid — Smith  having  no  notice  of  the 
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assio^Rmcnt — the  defence  would  have  been  g^ood.  But 
the  judgment  ^at  law  concludes  this  matter.  After 
delaying  two  years,  Smith  applies  to  chancery,  and 
alleges  his  contract  with  Pettus.  Why  did  he  not 
inform  Anderson,  so  that  he  might  procure  redress 
from  Pettus?  Ho  who  seeks  equity  must  do  equity; 
and  if  Smith  has  lost  his  recourse,  he  must  suffer— 
for  it  was  throun^li  his  fault  and  neglect 

As  to  insolvency,  it  is  not  pretended  that  Pettus 
became  insolvent  before  1S22 — the  contract  was  to 
be  performed  in  1S19  or  1820.  If  Smith  bad  com- 
plied in  time,  how  could  he  have  known  of  a  failure  .' 
How  could  A]Kier>on,»  while  he  held  the  note,  take 
redress  against  Pettus  ■  How  can  there  be  an  off-set 
urged  which  is  to  happen  after  the  time  when,  by 
his  contract,  a  pnrty  is  to  pay  ?  Smith,  when  he 
took  the  bond  for  title,  knew  there  was  an  outstand- 
ing title.  He  took  the  bond  payable  at  a  future  time, 
and  relied  on  it  for  his  title.  If  he  doubted  Pettus, 
why  did  he  not  re:|uire  surety  !  He  cannot  now  ap- 
ply to  chancery,  and  say  he  v/as  mistalcen  as  to  Pet- 
tus's  insolvency.  ;:^;ipp:)sy  Smith  liad  heard  that 
Pettus  inti^udc.l  to  transL^r  tlio  note,  could  he  liave 
prevented  him,  and  r;\slnu:ii,l  its  ne;);otiability  / 

Whatever  equity  exists  in  the  bill  is  destroyed  by 
the  answer.  The  srirxie  ('iMbnce  now  relied  on,  was 
insisted  on  in  tlie  Court  ol'  Lavr;  and  the  complain- 
ant, after  try  in;  law,  now  soeics  equity,  and  that,  al- 
ter he  h:v.^  bn?n  tiie  rn^ans  of  d:>stroyiag  Anderson's 
rights.  Where  a  p?.rty  hr^s  made  or  could  have  made 
his  defence  at  law,  no  roUcf  can  b^:  obtained  in  equi- 
ty. A  Court  of  Cliauc^ry  cannot  revise  an  error  at 
law  :  the  writ  of  error  at  law  was  the  remsdv. 

The  case  in  2  Jiz-r/.^;.  C.  R.    \  13.  with  one  liinita- 
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tion,  is  good;  but  our  statute  limits  the  defence  to 
sets-off  existing  at  the  time  of  the  transfer. 

The  comptainant  contends,  that  he  could  remove 
incumbrances.  The  authorities  do  not  sustain  the 
position — ^they  sustain  it  only  where  a  covenant  in 
prcBsenti  is  made  against  incumbrances,  but  not  as 
to  future  incumbrances.  A  covenant  against  future 
incumbrances,  gives  no  present  action  of  covenant, 
nor  any  right  to  buy  them,  till  the  the  time  elapses. 
The  case  in  7  Cranch  48,  does  not  deny  this — it  is 
merely  dictay  and  does  not  apply  to  the  point  in 
question. 

We  admit  that  Smith  had  full  notice  of  outstand- 
ing title,  but  it  is  immaterial,  and  the  knowledge  is 
the  worse  for  him — he  should  have  guarded  by  sure- 

The  case  from  Haywood  367,  is  contrary  to  the 
law  as  now  received.  But  I  deny  the  right  to  go  so* 
far  as  there  contended  for.  Admit,  however,  the 
case  to  be  good  law— it  was  a  case  of  gross  fraud,  an 
attempt  to  sell  that  which  had  no  existence ;  and  the 
fact  that  the  notes  were  not  not  negotiable,  makes  it 
a  different  case.  In  point  of  turpitude  there  is  no 
similarity ;  and  another  defence  here  raised,  was  not 
there — the  right  to  defend  at  law.  There  was  no 
decision  in  the  case  cited  on  that  point,  or  the  result 
would  have  been  different. 

The  case  from  Littell  8,  does  not  resemble  ours. 
We  ];iave  none  of  the  facts  on  which  it  was  decided. 

The  principle  contended  for  in  Sugden  347,  does 
not  support  the  other  side,  but  it  shows  a  position  for 
us.  The  incumbrance  was  known  to  Smith — ^it  was 
contingent  and  known  to  be  so — yet  he  chose  his 
own  remedy  against  the  contingency. 
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The  case  from  Vesey^  sen.  has  no  application. 
The  principle  that  a  Court  of  Equity  will  not  com- 
pel specific  performance,  where  the  title  is  doubtful, 
is  admitted  ;  but  if  the  party  had  notice  of  defects, 
he  can  ask  no  relief. 

The. cases  from  4  and  17  Mass.  R.  and  from 7 
Johns.  R.  358,  were  actions  of  covenant  on  clauses 
in  the  deed,  to  secure  against  incumbrances,  and  all 
in  prcBsentt,  not  in  futuro.  But  suppose  the  cove- 
nant had  been  to  convey  at  a  future  period,  would  the 
action  have  been  sustainable  in  prcesenti  ?  To  be  sure 
not.  A  covenant  to  do  a  thing  at  a  future  day,  does 
not  operate  till  that  day  arrives. 

Another  point  insisted  on  was,  that  the  party  had 
no  defence  at  law,  because  the  note  sued  on  was  one 
of  a  series.  Admit  this — he  had  none  in  equity  ei- 
ther—he  cannot  change  hia  contract.  Could  he  pray 
a  delay  of  twenty  years  from  the  first  note  due,  till 
the  last,  because  the  party  might  be  then  insolvent  ? 

In  the-case  cited  from  1  Tcnn.  R.  39,  the  decree 
was  that  an  account  should  be  taken,  and  that  the 
insolvent  party  should  have  the  benefit  of  his  con- 
tract. -The  Court  there  refuses  to  make  law  for  the 
parties.  Here  if  the  suit  was  by  Pettus,  the  right 
tp  off-set  would  be  good  at  law,  and  might  be  assert- 
ed in  equity  if  insolvency  accnied,  no  third  party 
being  concerned.  The  case  from  page  258,  is  not 
relevant — it  is  between  the  parties  themselves,  acid 
was  a  case  of  abominable  fraud.  Here  there  is  no 
fraud  pretended. 

So  in  3  Bibb  342,  the  case  was  between  the  origi- 
Bal  parlies.  It  was  not  the  same  question.  The 
question  would  have  been,  if  assigned,  was  the  off- 
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set  existing  at  the  time  of  the  transfer  ?  This  is  the 
grand  distinction  governing  the  cases. 

The  case  in  3  Munford  is  good  law ;  but  there  is 
a  marked  distinction  as  to  the  case  here  presented. 
There,  there  was  an  actual  existing  covenant  against 
incumbrances  at  the  time.  Again,  there  the  as- 
signee had  notice,  and  there  was  no  [or  very  trifling] 
consideration  given. 

The  case  in  2  Johns,  C,  R,  547  and  548,  was  un- 
der particular  circumstances,  and  as  admitted  was  aa 
exception  to  the  general  rule. 

Here  Smith  has  never  been  disturbed  from  his 
possession,  and  for  aught  that  appears,  Pettus  may- 
become,  or  may  now  be  able  to  make  the  title. 

The  right  of  Smith  at  law  is  gone,  and  he  has  no 
paramount  equity  to  ours. 

The  case  in  Freeman's  Reports  sustains  a  princi- 
ple for  us.     We  say  there  is  no  fraud  alleged  here. 

Ormondy  in  conclusion — The  counsels'  whole  ar- 
gument is  founded  on  a  wrong  foundation-  They 
consider  this  paper  negotiable.  Smce  our  statute  of 
1812,  there  is  no  negotiable  paper,  except,  perhaps^ 
cotton  receipts. 

It  is  insisted  that  a  party  must  have  a  good  der 
fence  at  the  time  of  the  assignment.  I  think  that  by 
a  reference  to  the  statute,  it  will  be  found  otherwise. 
In  England,  when  a  bond  is  assigned,  (or  assigned  at 
Common  Law,)  and  equity  is  called  upon  to  give  it 
effect,  they  say  the  assignee  takes  it  subject  to  all 
equitation.  Our  statute  is  precisely  to  that  effect 
It  is  different  in  England,,  by  commercial  rules,  as 
to  negotiable  paper ;  but  our  statute  re-enacts  the 
Common  liaw,  and  we  must  take  the  statute  for  what 
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it  is. — 2  Wash.  R.  298.  There  the  Court  say,  it  is 
a  common  law  rule,  the  statute  being  silent,  and  equi- 
ty wSL  do  what  it  should  do,  independent  of  the 
trammels  of    commercial  rules.     Here    our  paper 

^stands  by  the  statute,  as  a  bond  at  Common  Law,  as 
to  the  rights  of  the  assignee.  This  destroys  the 
whole  of  the  position  taken  by  the  other  side. 

All  equity  is  to  grow  out  of  the  contract,  although 
the  contingency  afterwards  arises.  The  equity  is 
inherent  in  the  contract,  at  the  time  it  is  made.  All 
equity  must  spring  from  the  foundation  of  the  trans- 
action, and  ours  derives  its  origin  from  the  time  of 
making  the  contract.  I  can  imagine  no  case  where 
the  equity  of  a  case  does  not  derive  its  source  from 

-its  origin.  It  is  an  implied  condition,  and  attaches 
afterwards  when  the  circumstances  transpire.  Sup- 
pose the  case  of  a  mortgage  of  land — what  is  the  sit- 
uation of  the  parties  ?  One  has  a  legal  title,  and 
one  the  equity  of  redemption.  Suppose  the  mort- 
gaged assigned — the  assignee  takes  it  subject  to  the 
equity  of  redemption.  It  must  happen  afterwards : 
it  is  burthened  with  the  germ  of  that  equity  which 
/night  or  might  not  arise. — 2  Johnson's  C  R,[4A3. 

It  has  been  said  that  Smith's  conduct  is  reprehen- 
sible. It  is  in  proof  that  Anderson  was  apprised  in 
February,  1820,  of  all  the  facts  and  circumstances 
now  insisted  on.  Then  Anderson  had  a  right  of  re- 
dress against  Pettus :  so  it  would  apply,  to  say,  that 
he  lost  by  delay  of  Smith.  Anderson  could  have 
demanded  payment  of  Smith,  and  then  sued  Pettus : 
he  could  have  collected  the  amount,  because  Pettus 
was  then  solvent.  He  had  then  a  remedy  which  we 
had  not.  The  answer  shews  that  he  could  have 
then  recovered  of  Pettus — and  how  can  he  then 
complain  of  neglect  and  delay  in  us  ? 
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The  case  of  Stockton  vs.  Cook,  3  Munford^  is  di- 
rectly in  point — Cook  there  occupies  precisely  the 
position  that  Anderson  does  here.  Our  knowledge, 
that  Pettus  had  no  tide,  is  immaterial ;  we  had  his 
obligation  for  title — it  was  that  we  bought.  We  say 
we  had  no  defence  at  law;  we  acquired  the  notes 
from  the  Commissioners  too  late  to  avail  us  as  ft  set- 
off. We  all  agree  that  the  p^rol  agreement  was  void, 
but  it  had  a  bearing  to  shew  that  Pettus  had  a  fraud- 
ulent intent.  But  suppose  it  was  void,  can  a  defence 
predicated  on  it  bar  a  remedy  in  a  proper  forum  ? 

The  proof  shews,  that  soon  after  Pettus  left  the 
country,  his  agent  annulled  the  contract  •  with  the 
Commissioners,  and  thus  our  case  is  in  point.  It  is 
the  same  to  annul  the  contract,  as  to  convey  to  some 
one  else. 

Pettus  has  not  a  power  now  to  perfect  a  title — 
liis  bond  is  cancelled. 

Smith  purchased  the  land  in  order  to  make  valu- 
able improvements.  What  was  he  to  do !  The  Com- 
missioners would  never  have  given  a  title  until  they 
were  paid ;  for  they  had  the  fee.  Our  case. is  much 
stronger,  than  a  case  where  a  title  was  outstanding, 
doubtful  and  uncertain. 

The  bill  is  properly  drawn ;  it  shews  enough  and 
prays  relief  Under  this  alone  we  are  entitled  to  all 
the  relief  the  facts  warrant. 

Suppose  the  notes  not  yet  procured  from  the  Com- 
misioners :  this  could  not  vary  the  case.  If  the  par- 
ty wished  a  title,  the  Court  would  compel  him  to 
pay,  before  he  could  get  one.  Then  he  is  in  no 
worse  situation  than  if  he  had  not  paid  at  all. 

If  it  is  true,  that  the  assignor  and  assignee  stand 
in  the  same  relation,  it  is  important  to  consider  how 
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Pettus  would  stand.     Stand  how  he  will,  Anderson 
must  stand  or  fall  with  him. 

Perry,  J. — The  complainant  in  this  suit,  and  who 
is  plaintiff  in  error,  filed  his  bill  in  the  Circuit  Court 
of  Lawrence  county,  in  which  he  alleges  that  on  the 
day  of ,  1819,  he  purchased  of  the  defend- 
ant, Pettus,  lots  Nos.  87  &  88,  in  the  town  of  Court- 
land^  for  which  he  agreed  to  give  two  thousand 
three  hundred  and  sixty-six  dollars  and  sixty-six 
cents,  which  sum  he  was  to  pay  to  the  Commission- 
ers, the  said  Pettus  being  indebted  to  them  for  said 
lots.  The  Commissioners  not  being  present,  the  ar- 
rangement could  not  then  be  made,  and  the  com- 
plainant executed  his  notes  payable  to  Pettus  in  three 
instalments.  The  first  for  seven  hundred  dollars, 
payable  the  25th  of  December,  1819  ;  the  second  for 
eight  hundred  and  fifty-three  dollars  and  thirty-three 
cents,  payable  the  first  of  November,  1820 ;  and  the 
third  for  eight  hundred  and  thirty-three  dollars  and 
thirty-three  cents,  payable  the  first  of  November, 
1821 — which  notes  Pettus  was  to  hold  until  the 
Commissioners  could  be  got  together,  and  the  com- 
plainant substituted  in  the  place  of  Pettus  as  their 
debtor  for  the  lots,  and  receive  a  title  immediately 
from  them.  Said  Pettus  executed  his  bond  to  com- 
plainant to  make  title  to  said  lots,  which  was  to  be 
cancelled  when  the  arrangement  should  take  place 
with  the  Commissioners,  and  their  bond  substituted 
for  Pettus's,  which  bond  of  Pettus  is  lost  or  mislaid. 
The  complainant  received  possession  ,of  said  lots  in 
December,  1819,  at  which  time  he  gave  Pettus  notice 
that  he  was  ready  to  take  up  his  [Pettus's]  notes 
executed  to  the  Commissioners  for  the  purchase  mo- 
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ney  of  said  lots,  amounting  to  two  thousand  three 
hundred  and  sixty-six  dollars  and  sixty-six  cents,  and 
to  receive  a  bond  from  the  Commissioners  to  make 
him  a  title,  and  to  give  up  to  him,  Pettus,  his  bond 
for  title.  Pettus  refused,  and  complainant  refused 
to  pay  the  notes,  and  on  the  13th  day  of  October, 
1821,  he  applied  to  the  Commissioners  and  lifted 
two  of  Pettus's  bonds  for  one  thousand  and  thirty 
dollars  each,  dated  the  29th  of  October,  1818,  and 
payable  in  one  year,  and  the  other,  two  years  after 
date,  and  procured  for  Pettus  a  credit  for  three  hun- 
and  sixty-six  dollars  and  sixty-six  cents  on  another 
note  held  by  the  Commissioners  against  him,  making 
the  full  amount  agreed  to  be  given  by  complainant 
for  said  lots,  and  also  the  full  amount  due  by  Pettus 
to  the  eommissioners  for  said  lots;  that  he,  complainant, 
has' made  valuable  improvements  upon  said  lots:  that 
Pettus  hasassigned  to  C.  Anderson,  one  of  the  defend- 
ants, the  note  for  seven  hundred  dollars,  and  that  a  judg- 
ment at  law  has  befen  obtained  thereon.  The  com- 
plainant prays  an  injunction  of  the  judgment  at  law, 
and  that  the  notes  be  cancelled  and  makes  the  pro- 
per parties  defendants.  *  Complainant  also  exhibits 
the  notes  executed  by  said  Pettus  and  John  P.  Brod- 
nax  toWiiliam  H.  Whitaker  and.  others,  Commission- 
ers of  the  town  of  Courtland,  to  secure  the  purchase 
money  of  said  lots,  also  the  receipt  of  the  Commis- 
sioners for  three  hundred  and  six  dollars  and  sixty- 
six  cents,  paid  as  before  stated.  The  -defendant, 
Charles  Anderson,  answers,  that  he  took  the- note 
from  Pettus  for  money  which  he  had  previously  loan- 
ed to  him,  aijd  without  notice  that  there  would 
be  any  objection  to  the  payment  of  it ;  that  he  knew 
nothing  of  the  parol  agreement,  and  does  not  admit 
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that  ^ny  such  was  made ;  but  admits  that  the  written 
agreement  stated  in  the  bill  of  complainant  was  cor- 
rectly made,  »d  that  the  same  is  correctly  stated 
^  in  the  bill.     The  defendant  does  not  admit  that  com- 

plainant in  December  1819,  proposed  to  Pettus  to 
substitute  himself  to  the  Commissioners  as  the  payor 
for  said  lots,  and  receive  their  bond  for  title  and  to 
give  up  Pettus  his  bond  for  title,  and  that  Pettus 
refused.  The  answer  admits-  that  complainant  has 
taken  up  Pettus's  notes  to  the  Commissioners,  and 
obtained  a  credit  for  him,  as  stated  in  complainant's 
bill.  The  answer  also  denies  the  insolvency  of  Pet- 
tus at  the  time  the  note  assigned  him  fell  due,.?tnd  up 
to  the  time  Pettus  and  his  security  left  the  country, 
which  was  in  January  1822  :  the  answer  admits  that 
Pettus  was  involved,  but  that  he  paid  all  ej^ecutipns 
up  to  the  time  of  his  removal.  The  aufifwertben 
avers  that  Pettus,  at  the  time  of  the  .sale  of  said  lots 

,.  to  complainant,  and  afterwards,  and  until  he  left  this 
country^  w^as  the  owner  of  stock  in  the  Courtland 
Company  to  a  considerable  amount.  The  recofd  of 
th(3  proceedings  in  tlie  Court  of  law  shows,  that  the 
note  w^s  ex:ecuted  on  the'  17th  day  of  July,  J 81 9, 
H  far  seven  hundred  dollars,  payable  to  Pettus  on  the 
fu'st  day  of  Novefnber  thereafter,  as  the  first  pay  naent 
for  lots,  numbers  eighty-seven  and  eighty-eight,  in  the 
♦  town  of  Courtland,  and  that  the   said   Pettus  on  the 

*  29th\lay  of  January  1820,  assigned  the  same  to  A^^- 
d'erson.  Tlie  other  defendants,  VVilliarn  H.  Whitaker^ 
Janjes  Persiiie,  John  Allen,  Thomas  E.  Tart,  and 
Bernard  McKeruan,  the  Commissioners  of  the  tpwn 
of  Courtland,  in  their  joint  answer,  state,  they  know 
nothing  of  the  contract  betweeu  c(>mplaiuwt  and 
Pt4liis  ;  but  they  atlinit  tliat  Pettui^  was  \he  purcha- 
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ser  of  said  lots  Nos.  87  and  88,  as  stated  in  complain- 
ant's bill.  They  also  admit  that  said  Pettus  has  ab- 
scoircd^om  this  State,  and  left  the  United  States, 
leaving  many  lai^e  debts  unpaid,  amorrg  others  said 
debts  to  the  respondents  for  said  lots.  They  also  ad- 
mit that  said  Pettus,  and  his  security  Brodnax  for 
the  payment  of  the^purchase  money  of  said  lots,  are 
insolvent.  They  also  arimit  that  complainant  has 
taken  up  said  notes  of  Pettus  and  Brodnax,  and  exe- 
cuted his  notes  in  lieu  thereof,  as  chargedin  complain- 
ant's bill.  They  further  state  that  since  Pettus  ab- 
sconded, Daniel  Wright,  Esq.  his  agent,  settled  with 
the  respondents  for  the  purchase  of  all  the  property 
purchased  by  said  Pettus  of  -the  respondents  in  said 
town  except  said  lots  Nos.  87  and  88,  and  gave  up 
the  bond  of  the  respondents  to  make  to  Pettus  the 
title  to  the  lots  purchased  as  aforesaid,  including  lots 
Nos.  87  and  iSS,  and  exhibits  the  bond  as  a  part  of 
their  answer,  by  which  it  appears'that  they  bound 
themselves  to  make  to  Pettus  a  title  in  fee  simple  as 
soon  as  the  purchase  money  should  be  paid,  the  last 
instalment  of  which  fell  due  29th  October,  182L 

The  complainant  subsequently  obtained  leave  and 
filed  his  supplemental  bill,  making  William  and 
Samuel  Cruse,  defendants,  charging  that  Pettus  had 
assigned  to  them  one  of  the  notes  for  eight  hiyidred 
and  thirty-three  dollars  and-  thirty-three  centsii  and 
that  they  had  obtained  a  judgment  at  law  thereon, 
and  prayed  an  injunction,  which  was  granted.  The 
defendants,  Cruses,  answer  and  deny  that  they  have 
a  tty  knowledge  of  the  transaction.  They  also  deny 
having  any  interest  in  the  judgment;  that  they  never 
purchased  the  note,  and  that  the  first  intimation  that 
they  ever  had  of  any  such  proceedings  beipg  in  exis- 
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tence  was,  when  the  complainant's  bill  and  supple- 
ment were  served  upon  them,  and  that  their  names 
had  been  used  without  their  consent,  privity  or  con- 
nivance. The  depositions  taken  in  the  cause  prove 
substantially  the  allegations  charged  in  the  com- 
plainant's bill.  On  the  hearing  in  the  Court  below, 
the  bill  was  dismissed  for  the  want  of  equity  and 
Anderson  decreed  to  have  the  benefit  of  his  judgment 
at  law.  It  is  now  assigned  for  error  that  the  bill 
was  improperly  dismissed,  which  brings  to  the  con- 
sideration of  this  Court  the  right  of  the  complainant 
to  the  relief  sought ;  or  how  far  a  Court  of  Chancery 
will  relieve  the  purchaser  of  real  estate  from  the  pay- 
ment of  the  purchase  money,  when  from  subsequent 
events  the  vendor  becomes  unable  to  make  titles,  and 
also  the  equity  between  the  assignee  of  the  vendor 
who  has  become  unable  to  make  titles,  and  the  pur- 
chaser, in  being  relieved  from  the  payment  of  a  note 
given  for  the  purchase  money  :  and  thirdly — ^how  far 
the  purchaser  of  real  estate  has  a  right  to  discbarge 
liens  upon  the  property,  in  order  to  obtain  titles. 

In  considering  the  first  proposition,  the  equity  of 
the  bill  is  involved ;  for  if  a  Court  of  Chancery  is  in- 
competent to  jelieve  a  purchaser  from  the  payment 
of  money  agreed  to  be  given  for  laiid,  when  the  ven- 
dor is. unable  to  make  titles,  there  is  no  equity  in  the 
bill,  and  it  was  properly  dismissed.  That  Courts  of 
Chancery  will  exercise  jurisdiction  in  perfecting  ti- 
tles to  real  estate,  or  in  case  that  can  not  be  done,  to 
relieve  the  purchaser  from  the  payment  of  the  pur- 
chase money,  is  abundantly  established  by  authority. 

The  Supreme  Court  of  Kentucbjr,  in  the  case  of 

•3Bibb,342 1^25AAflcA:  VS.  WtUtams,*  decided,  that  if  a  vendor  is 

unable  to  convey,  it  is  unconscious  in  him  to  enforce 
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the  payment  of  the  purchase  money  until  he  is  able 
to  convey  ;  and  that  such  an  inability  is  good  ground 
for  the  vendee  to  apply  to  a  Court  of  Chancery  to  en- 
join the  vendor  from  enforcing  payment.     The  same 
principle  is  recognised  in  McKimiey  vs.  Watts,  et  aV^    b  3  j^j^^. 
and  in  page  470  of  the  same  Book,  Hamble's  AeiW  v.  »^*^*'  ^'^^- 
Hawkson's  heirs,  it  is  decided,  that  the  purchaser  of 
lands  who  receives  a  bond  from  the  vendor  to  make 
title,  he  having  no  title,  may  resort,  after  a  great  lapse 
rftime,  either  to  Law  for  compensation,  or  to  Equity 
for  a  dissolution  of  the  contract ;  the  jurisdiction  is 
concurrent. 

In  Marsliall,  240,  {Abriey  vs.  Brorvnke's  adm'r,)  the 
Court  held,  that  the  insolvency  of  the  purchaser  was 
sufficient  to  protect  the  seller  from  his  covenant  lo 
convey,  and  lay  down  the  rule  that  a  total  inability  to 
comply  by  the  one,  operated  as  a  release  of  the  other; 
and  there  Ls  such  a  uniformity  of  decision  in  all  the 
Books,  that  I  deem  it  unnecessary  to  pursue  them 
further. 

That  Pettus  was  insolvent,  and  unable  to  make  ti- 
tles to  Smith  when  the  bill  was  filed,  and  has  ever 
since  continued  so,  is  a  fact  incontestibly  established. 
It  i§  also  true,  that.by  the  terms  of  the  agreement  be- 
tween Smith  and  Pettus,  Pettus  was  not  bound  to 
convey  until  the  purchase  money  w^as  paid ;  if  there- 
fore he  had  been  possessed  of  the  title,  his  withhold- 
ing a  convjsyance  would  have  beeo  no  excuse  for  a 
suspension  of  the  payment  by  Smith.  But  Pettus 
being  insolvent — having  no  title — he  was  unable  to 
perform  the  atrrccmeuton  his  part;  he  could,  there- 
fore, have  no  ri^it  in  equity  and  good  conscience,  to 
insist  upon  the  performance  upon  the  part  of  Smith: 
his  inability   to  gduvc^v  was,  therefore,  a  suHicient 

17. 
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ground  for  the  interposition  of  a  Court  of  Equity,  to 
prevent  him  from  enforcing  the  payment  of  the  pur- 
chase money  until  his  inability  shall  be  removed. — 
So  far  then,  as  Smith's  and  Pettus'  rights  were  con- 
cerned, neither  the  rules  of  law  or  of  equity  impose 
any  obstacle  in  a  Court  of  Chancery  adjusting  them. 
I  will,  in  the  next  place,  consider  if  the  transfep  of 
the  note  to  Anderson,  given  by  Smith  to  Pettus,  for 
the  first  instalment  for  said  lots,  placed  Anderson  in  a 
better  condition  than  Pettus,  as  regarded  the  equity 
of  Smith.  The  ability  with  which  this  point  has 
been  argued  by  the  counsel,  for  and  against  the  de* 
fendants,  has  induced  me  to  examine  the  question 
with  some  minuteness;  and  I  will  in  the  first  place 
remark,  that  the  defendants  counsel  rested  his  de- 
fence, with  much  force,  upon  the  defendant,  Ander** 
son,  being  the  holder  of  the  note,  which  was  negotia- 
ble, and  that  for  a  valuable  consideration,  and  before 
the  equity  of  Smith  arose.  If  the  proposition,  out  of 
which  the  argument  arose,  be  true,  that  the  note 
from  Smith  to  Pettus,  was  a  negotiable  instrument, 
then  Smith's  equity,  which  arose  after  the  paper  was 
negotiated,  would  be  postponed  to  that  of  Anderson, 
who.  had  acquired  the  interest  in.  it. 

I  presume  it  will  be  admitted,  that  the  note 
out  of  which  this  controversy  arose,  so  far  as  Ait- 
dersonis  concerned,  is  not  by  the  Law  Merchant,  a 
negotiable  paper.  Have  we  any  statute  then,  or  le- 
gislative provision  which  makes  it  negotiable.  It  will 
be  found  in  the  Digest,  page  67,  that  the  Mississippi 
Territory,  in  1807,  passed  an  act,  in  the  first  section 
of  which  it  will  be  found  that  promissory  notes  were 
made  negotiable  as  inland  bills  of  exchange,  were, 
by  the  custom  of  merchants  in  England.  By  this 
statute,  promissory  notes  remained  .ncgotial)le  until 
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1812,  whonthe  Legislature  again  legislated  upon  the 
subject.  By  the  first  section  of  that  ast,*  it  will  be^^.^.  j^. 
found,  promissory  notes  with  other  instruments  for  328 
the  payment  of  money  or  any  other  thing,  should 
thereafter  be  assigned  by  endorsement,  and  gives  the 
assignee  a  right  of  action  in  his  own  name,  and  the 
payor  the  benefit  of  all  payments,  discounts  and  sets- 
off,  had  or  possessed  against  the  same,  previous  to  no- 
tice of  the  assignment.  In  the  second  section  of  this 
act,  it  will  be  found  that  the  Legislature  repealed  the 
law  making  promissory  notes  negotiable,  placing 
them  again  in "  the  same  situation  as  they  were  at 
Common  Law,  with  the  exception  that  they  might 
be  endorsed,  and  the  assignee  sue  in  his  own  name, 
and  giving  the  payor  the  defences,  mentioned  in  the 
statute.  Promissory  notes,  therefore,  have  no  nego- 
tiable character  given  to  them  by  statute.  Anderson 
then  can  not  be  the  innocent  holder  of  a  negotiable 
instrument,  and  therefore  stands  in  the  same  situa- 
tion as  Pettus  with  respect  to  the  note,  and  all  equi- 
table defences  that  Smith  might  have  set  up  against 
him.  This  was  declared  to  be  the  rule  of  decision, 
by  one  of  the  ablest  American  jurists  of  his  day, 
(Judge  Haywood,)  in  the  case  of  Wekh  vs.  Watkins 
4-  Picket!")  In  the  case  referred  to,  Watkins  sold  land  "»!  Hapv-. 
to  Welch,  gave  bond  to  make  a  title,  and  Welch  exe-  ^^' 
cuted  a  note  to  deliver  a  good  waggon  and  team  by 
such  a  day.  Watkins  endorsed  the  note  to  Picket, 
and  after  the  endorsement  it  was  discovered  that 
Watkins  had  no  title  to  the  land.  Judgment  was 
obtained  upon  the  note,  and  an  injunction  awarded 
to  stay  the  judgment  at  hiw. 

In  the  case  referred  to,  (as  also    the   one    under 
consideration,)  the  note  was  given  for  land  to  which 
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the  vendor  could  not  make  title.  The  learned  Judge 
says,  *'  he  cannot,  therefore,  in  equity,  denriand  pay- 
ment of  the  money,  and  is  not  entitled  to  a  recovery 
of  if  The  same  principle  is  laid  down  in  the  case 
^2WBsh.  of  Norton  vs.  RosSy*  in  which  the  negotiability  of  the 
'^^'  '^'  instrument,  the  payment  of  which  was  sought  to  be 
enforced,  was  the  point  upon  which  the  case  turned, 
and  involved  the  construction  of  the  statute  of  Vir- 
ginia which  makes  bonds  &c.  assignable,  which  is  in 
its  provisions  similar  to  our  own  of  1812.  The  Court 
decided  that  it  was  not  intended  by  the  statute  to 
abridge  the  rights  of  the  obligor,  or  to  enlarge  those 
of  the  assignee,  beyond  that  of  suing  in  his  own 
name.  Whether  or  not  the  construction  given  to 
the  statute  by  the  Courts  of  Virginia  be  the  cor- 
rect one,  is  by  the  2d  section  of  our  statute,  rendered 
unnnecessary  to  enquire  into,  inasmuch  as  it  has  de- 
clared, that  promissory  notes  are  not  negotiable;  the 
character  of  the  instrument  being  fixed,  ascertained 
the  rights  of  the  parties.  It  not  being  negotiable, 
the  assignee  took  it  subject  to  all  the  equity  of  the 
obligor  against  the  obligee,  although  he  may  be 
the  endorser  for  a  valuable  consideration  and  without 
notice. 
*3Munf.R.  rpj^g  ^^^  ^f  Stockton  VS.  CooJt','^  is  further  illustra- 
tive of  the  principles  above  decided.  The  Court,  in 
the  case  here  referred  to,  places  the  assignee  of  the 
bond  in  the  same  situation  a«  the  assignor,  as  re- 
gards the  equity  of  the  payee,  and  that  the  payor 
is  not  precluded  from  relief  in  equity  against  his 
bond  for  the  purchase  money,  by  the  circumstance 
that  before  he  made  the  purchase  he  was  fully  ap- 
prised of  incumbrances,  and  took  the  bond  of  the 
vendor  to  free  the  estate  of  them.      This  authoritv 
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furnishes  an  answer  to  tho  argument  used  by  defen- 
dant's counsel,  that  Smith  should  resort  to  his  cove- 
nant against  Pettus  for  redress.  How  futile  would 
such  a  suit  have  been  against  an  insolvent  man,  even 
were  he  within  the  jurisdiction  of  our  Courts.  That 
insolvency  is  a  substantial  ground  for  relief  in  equi- 
ty, I  refer  to  the  case  of  Ilamlbis  exr's,  vs.  ^^n'y.»arp^„„u 
The  case  referred  to,  was  one  of  mutual  and  inde-*'^'^- 
pendent  covenants,  and  Judge  White,  (for  whose 
opinion  I  have  the  highest  respect,)  decided  that  that 
could  have  no  bearing  on  the  case.  The  case  of 
Greenly  vs.  CA^^yrrV  relied  on  by  the  defendant's  bDJoinus. 
counsel,  contains  no  principle  adverse  to  the  relief  ^' * 
sought  by  the  complainant  in  this  suit,  or  contrary 
to  the  authority  above  referred  to.  The  case  in 
JoTm^on  was  an  action  to  recover  back  money  paid 
for  land,  because  of  an  existing  incumbrance.  The 
Court  decided  that  before  the  plaintiff  could  recover, 
he  must  fix  a  default  upon  the  defendant.  I  consid- 
er this  case,  then,  as  an  authority  on  the  side  of  the 
plaintiff.  Pettus  is  surely  in  default,  and  will  ever 
remain  so,  as  far  as  I  am  enabled  to  judge  from  the 
testimony.  He  should  not,  therefore,  derive  any 
benefit  from  a  contract,  which  he  has  placed  out  of 
his  power  to  fulfiL  That  he  has  done  this  is  abun- 
dantly proved  :  for  his  agent  cancelled  the  agreement 
between  him  and  the  commissioners,  and  gave  up 
their  bond  by  which  they  were  bound  to  make  him 
titles  to  the  lots  when  the  purchase  money  was  paid. 
If  he  could  now  force  Smith  to  pay  for  the  lots 
because  their  agreement  was  independent,  I  should 
conclude  that  there  was  nothing  substantial  in  the 
name  of  justice. 

The  cavse  relied  on  bv  the  defendants  in  '20  Johfis. 
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R.  15,  I  have  not  had  an  opportunity  of  examining  ; 
but  so  far  as  I  recollect  the  principle  of  decision  in 
that  case,  it  is  this,  that  he  who  has  the  prior  equity- 
shall  be  preferred,  recognising  the  principle  in  its 
fullest  extent :  if  it  be  true,  that  the  assignee  stands 
in  no  better  situation  than  the  assignor,  Smith's 
equity  is  prior  to  Anderson's,  because  Anderson's 
equity  depends  upon  Pettus',  and  he  has  none  by 
reason  of  his  inability  to  perform  his  contract.  So 
far  then  as  the  rights  of  Smith  and  Pettus,  or  Pet- 
tus'  assignees,  are  concerned,  I  might  here  close  the 
investigation  of  this  cause ;  but  the  complainant  seeks 
in  his  bill  to  have  a  conveyance  of  the  lots  from  the 
commissioners  of  the  town  of  Courtland,  to  him,  up- 
on his  paying  the  price  agreed  to  be  given  for  them 
by  Pettus,  it  being  the  same  amount  agreed  by  him 
to  be  paid  to  Pettus  for  said  lots.  Smith's  right  to 
remove  an  incumbrance  in  the  way  of  a  complete  title, 
which  Pettus  had  covenanted  to  make,  is  well  sus- 
tained upon  principle,  and  to  have  the  amount  thus 
paid,  deducted  from  the  price  agreed  to  be  given,  is 
f^rr.  ^^^'  '  sustained  by  the  case  of  Prescott  vs.  Trumaji,^  also 
M7ib.s68.tj^g  case  of  Sprague  vs.  Baker:''  his  right  to  do  this  is 
in  accordance  with  Strict  justice ;  for  otherwise  he 
might  never  be  able  to  obtain  a  good  title.  But  how 
far  the  recission  of  the  contract  between  Pettus  and 
the  commissioners,  by  which  they  received  back  the 
lots,  and  became  again  invested  with  a  complete  title, 
to  them,  affects  Smith's  right  to  have  a  conveyance 
from  them  on  payment  of  the  purchase  money,  ha:> 
not  been  made  a  question,  and  I  presume  will  be  unne- 
cessary to  a  decision  of  this  cause,  in  as  much  as  the 
commissioners  have  received  Smilh'.^  notes  for  the 
purchase  money  and  setuj)  no  resistance  to  the  con- 
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veyance  provided  the  money  is  paid ;  it  would  be  un- 
necessary therefore  to  use  argument  or  authority  to 
compel  persons  to  do  that  which  they  are  already 
willing  to  perform.  I  am  therefore  of  opinion  that 
the  decree  of  the  Court  below  be  reversed — and  in 
this  opinion  the  Court  is  unanimous.  And  this  Court 
proceeding  to  render  such  decree  as  the  Court  be- 
low should  have  done.  It  is  therefore  ordered,  ad- 
judged and  decreed,  that  the  decree  of  the  Circuit 
Court  be  reversed.  It  is  also  further  ordered,  that 
tlie  injunction  of  Anderson's  judgment  be  made  per- 
petual, as  also  the  judgment  in  favor  of  Cruses. — 
The  note  of  Smith  to  Pettus,  outstanding,  is  hereby 
c.ancelled,  and  declared  to  be  void.  •  That  the  com- 
missioners of  the  town  of  Courtland  make  to  Smith 
a  good  and  sufficient  title  to  said  lots  upon  Smith's 
paying  to  them  the  purchase  money.  That  Smith 
and  Anderson  pay  jointly  the  costs  of  this  suit. 


BYNUM  AiND  SIMS  versus  SLEDGE. 

Where  a  deftiiidant's  remedy  is  adequate  at  law,  but  at  the  time  of  trial  such 
remedy  is  not  understood  nor  ascertained ;  the  jurisdiction  of  equity  is  main- 
tainable. , 

In  this  case,  Alexander  Sledge  filed  his  bill  in 
Chancery,  in  Franklin  Circuit  Court,  to  enjoin  a  judg- 
ment at  law.  Sledge  had  exeeuted  his  note  to  Sims 
for  a  cotton  gin,  which  should  have  been  made  of  steel 
plates,  of  good  quality.     On  trial,  the  gin  proved  de- 
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ficicnt.  Sims  being  informed  of  this,  attempted  to 
remedy  the  defects,  but  without  success.  Sims  had 
assigned  tlic  note  to  Bynum,  and  the  latter  had  reco- 
vered a  judgment  upon  it.  On  the  trial,  as  the  bill 
alleged,  the  Court  had  instructed  the  jury,  that  if  the 
gin  was  of  any  value  to  Sledge,  the  then  defendant, 
the  plaintiff  was  entitled  to  a  verdict,  as  if  no  part  of 
the  consideration  had  failed.  On  the  hearing  of  the 
bill  and  answer,  the  injunction  was  perpetuated. 

The  plain tilT  now  assigned  for  error  in  the  decree, 

1st.  That  the  Court  below  erred  in  not  dismissins: 
the  complainant's  bill. 

2d  That  the  Court  erred  in  the  final  decree,  per- 
petuating the  injunction. 

3d.  That  the  Court  erred  in  not  sending  the  case 
to  a  jury,  to  ascertain  the  value  of  the  gin. 

It  appeared,  that  the  defendant  had  defended  the 
case  at  law,  but  was  not  permitted  to  shew  the  facts, 
on  the  ground  that  they  would  not  defeat  a  recovery 
VI  toto,  but  only  partially. 

Collier,  J. — From  the  bill,  answer,  and  proofs, 
these  facts  may  be  gathered :  that  the  defendant,  in 
October,  1S24,  made  his  note  to  the  plaintiff,  Sims, 
for  the  sum  of  two  liundrcd  and  fourteen  dollars ;  that 
the  consideration  therefor,  was  the  purchase  of  a  cot- 
ton gin  by  the  defendant  of  Sims,  which  at  the  time 
of  the  sale  he  warranted  to  be  of  a  very  good  quality, 
and  that  the  saws  were  made  of  steel  plate,  and  that 
if  they  were  not,  ho  ^^'ould  take  it  back  and  furnish 
one  of  the  quality  stipulated;  or  would  make  it  such. 
It  further  appears  that  the  saws  were  not  of  such  a 
(|uality  as  they  were  warranted  to  be,  but  wcrealmast 
valueless,  of  which  Sims  had  ,noticp ;  and  attempted 
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to  make  them  such  as  he  promised  they  should  be^ 
but  foiled,  and  some  time  after,  the  gin  was  destroy- 
ed by  fire. 

Bynum  in  his  answer,  states,  that  he  ascertained 
from  the  defendant,  before  he  became  the  proprietor 
of  the  note,  that  no  objection  would  be  made  to  its 
payment,  (but  of  this  there  is  no  proof) ;  whereupon 
he  became  the  assignee  thereof,  and  recovered  a  judg- 
ment upon  it.  The  defendant  attempted  to  defend 
himself  at  law,  by  proving  the  foregoing  facts,  but 
was  not  permitted  to  shew  them,  on  the  ground  that 
they  would  not  defeat  a  recovery  in  totOj  but  only 
partially  diminish  it. 

The  decree  perpetually  enjoins  the  collection  of  the 
sfam  of  eighty-five  dollars,  at  the  cost  of  the  defendant; 
and  in  this,  it  is  alleged,  the  Court  below  erred. 

The  agreement  of  Sims  obliged  him  either  to  make 
the  gin,  which  he  furnished,  such  as  he  promised  it 
should  be,  or  else  take  it  back,  and  furnish  one  cor- 
responding ^dth  the  contract.  The  obligation  upe!t 
the  defendant  was  to  advise  Sims  of  any  defect  in  the 
gin,  that  he  might  either  improve  it,,  or  place  another' 
in  its  stead.  Sims,  it  appears,  had  notice  of  the  defi- 
ciency, and  attempted  to  remove  it,  in  which  he  fail- 
ed :  the  defendant  was  not  obliiged  to  advise  him  that 
his  attempt  had  proved  abortive  ;  but  it  was  incum- 
bent upon  him,  at  his  peril,  to  observe  the  result  of 
his  efforts  to  improve  it.  It  is  immaterial  whether 
Sims  received  notice  directly  from  the  defendant,  for 
he  recognised  by  his  acts  that  he  had  such  notice  as 
he  required. 

It  is  true  that  the  defendants'  remedy  was  adequate 
at  law ;  yet  it  was  not  so  understood  at  the  time 
of   the  trial.     The  prevailing  opinion  both  of  the 
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bench  and  the  bar  was,  that  a  defendant  could  not 
be  heard  to  allege  that  the  consideration  of  a  contract 
had  partially  failed  to  an  unliquidated  amount.  Up- 
on the  ground  then,  that  the  defence  was  not  well  as- 
certained at  law,  the  jurisdiction  of  equity  is  clearly 

•  2  Caines  maintainable. — Lxcdhrv  vs.  Simond,^ — Livingston  vs. 

""johns.  Livingster^ — EUis  vs.  Bibb,^  in  this  Court,  at  July 

^sSterm,  1829. 

Kthe  answer  of  Bynum,  so  far  as  it  states  a  pro- 
mise on  the  part  of  the  defendant,  to  pay  him  the  note 
if  he  became  the  proprietor,  was  sustained  by  evi- 
dence, the  defendant  would  have  no  equity  as  against 
him  :  but  this  statement  is  irresponsive  to  any  alle- 
gation in  the  bill ;  and  before  it  can  avail  any  thing, 
should  be  proved. — {Lucas  vs.  TTie  Darien  Banky'^de- 
2  stewt.  cided  in  this  Court,  January  Term,  1830  ) 
The  decree  is  affirmed,  with  costs. 

Crenshaw,  J. — I  dissent,  on  the  ground  that  this 
Court  has  decided  that  a  partial  failure  of  considera- 
tion is  available  at  law,  and  that  ignorance  of  law 
does  not  excuse  a  party.    ' 

Lipscomb,  C.  J. — and  White,  J.  hot  sitting. 
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RICHARDS  versus  UAZZARD. 

Aa  issue  ID  fact,  involving  a  question  of  fraud,  is  proper  to  be  determined  by  a 
jury,  but  where  an  issue  in  law  arises ;  as  where  the  validity  of  a  deed  or 
contract  is  drawn  in  question,  it  is  tlie  province  of  the  Court  to  pronouoce  9^ 
decision,  if  fraud  is  apparent  on  the  face  of  the  deed  orAontract,  or  follows 
from  the  facts  of  the  case  presented. 

Though  a  debtor  in  failing  circumstances  may  by  an  asaigimient  of  his  estate, 
intrust,  and  in  good  faith,  prefer  one  creditor  to  soother;  yet,  if  such  assign 
meat  be  made  without  the  consent  of  his  creditors,  and  reserves  to  the  debtor 
a  portion  of  his  property  for  the  support  of  himself;  and  be  otherwise  arbi- 
trary and  unjust  to  the  creditors  generally  :  it  will  be  ^declared  fraudulent  in 
the  whole,  and  the  favored  creditor  will  not  be  allowed  to  avail  himself  of 
any  benefit  under  the  assignment. 

An  assignmeht  made  by  an  insolvent  debtor  of  his  estate,  appropriating  to 
himself,  without  the  approbation  of  his  creditors,  a  certain  amount  for  his 
own  support,  is  fraudulent  and  void. 

In  error  from  Mobile  Circuit  Court. 

In  this  case  John  B.  Hazzard,  Cashier  of  the 
Tombecbee  Bank,  had  levied  an  attachment  on  the 
estate  of  Daniel  Stowe,  and  summoned  Richards  as 
guarnishee,  to  answer  what  money,  goods  or  eflFect$, 
£cc.  of  Stowe,  he  had  in  possession. 

Richards  answered,  admitting  that  he  was  indebt- 
ed to  Stowe,  but  stated  that  before  service  of  the  gar- 
nishment, he  had  received  notice  of  an  assignment, 
made  by  Stowe,  in  trust,  for  his  creditors ;  and  pray- 
ed the  judgment  of  the  Court  as  to  the  validity  of 
the  assignment. 

Under  the  deed  of  assignment  referred  to  in  the 
answer  of  Richards,'  Stowe  had  assigned  his  estate, 
both  real  and  personal  to  James  T.  Franklin,  in 
trust,  for  the  benefit  of  certain  creditors,  reserving  to 
himself  the  sum  of  two  thousand  dollars  per  annum 
for  the  support  of  himself  and  family,  during  the  con- 
tinuance of  the  trust.     The  deed  contained  a  provi- 
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sion  appropriating  tlie  residue  of  the  estate,  after  com- 
plying with  the  above  named  objects,  to  the  pay- 
ment of  the  creditors  of  Stowe,  generally ;  but  Haz- 
zard,  with  other  creditors,  were  unprovided  for  i  n 
the  assignment.  The  Court  with  the  consent  of  the 
parties,  rendered  a  decision  pro  forma^  and  gave 
judgment  against  Richards  on  the  garnishment,  de- 
claring the  deed  void  in  law\ 

To  reverse  this  judgment  three  grounds  of  error 
were  assigned  in  this  Cou  rt,  to  wit : 

L.  That  fraud,  consisting  in  intention,  could  not 
be  infered  from  the  face  of  the  deed  without  the  in- 
tervention of  a  jury. 

2.  That  the  deed  was  not  void,  as  being  neither 
fraudulent  in  law  nor  fact. 

3..  That  admitting  the  deed  to  have  been  void  as 
to  the  reservation,  it  was  valid  as  to  the  balance. 

GoldthwaiteSor  plaintiff — The  question  here  arises, 
\\rhether  the  Court  can  declare  the  deed  void  on  its 
face,  without  a  jury;  or,  in  other  words,  if  no  cir- 
cumstance could  be  shewn  to  sustain  it.  If  the  deed 
in  this  case  is  void,  it  must  be  so  under  the  statute 
of  frauds.— T(9?^/.  Dig.  244. 

I  contend  that  under  a  correct  construction  of  the 
statute,  a  Court  of  Law,  simply,  is  incompetent  to 
decide  a  deed  void.  It  is  the  intent  of  malice,  guile, 
&c.  which  vitiates  a  deed,  and  this  intent  can  only 
be  ascertained  by  a  jury.  A  Court  cannot  of  itself 
decide  or  divine  what  the  intentions  of  a  man  are, 
from  any  one  act.  The  law  in  such  a  case  might 
presume,  but  it  is  mere  presumption,  and  may  be  re- 
butted. Can  nothing  of  mistake  or  accident  be 
?;liewn  ?  Else  why  the   necessity   of  a  jury  ?     Is  it 
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not  for  this  that  our  jury  system  is  formed — that  by 
them  the  intentions  of  a  man  may  be  ascertained  and 
visited  on  his  acts  ?  This  position  can  be  explained 
by  our  criminal  law.  The  law  says,  that  from  a  fact, 
fraud  is  presumed ;  but  is  it  not  presumption  without* 
proof?  Now  I  may  shoot  another,  and  malice  would 
be  presumed;  but  is  the  act  not  open  to  be  rebutted  ? 
The  act  and  the  intention  are  two :  one  may  exist 
without  the  other — ^botb  must  concur,  otherwise  the 
act  cannot  be  punished.  So  our  statute.  If  a  man 
does  an  act  by  a  fraudulent  intent^  it  is  void — and 
suppose  it  to  be  primes  facie  void,  does  this  forbid  ev- 
ery proof  that  it  is  otherwise  thfcn  it  appears  to  be  ? 
If  so  we  must  abandon  all  research,  and  carry  our- 
selves back  to  the  times  of  Lord  Mmisjield  as  to  li- 
bels. '  The  Courts  then  interposed  against  the  rights 
of  juries,  but  those  times  are  gone. 

Here  we  admit  the  act  committed,  for  argument 
sake,  but  deny  that  the  Court  could  judge  of  our  in- 
tent But  look  to  the  authorities  :  the  case  of  Ed- 
wards vs.  Harbin,  2  Term,  R.  587,  was  the  first  es- 
tablishing fraud  in  law. 

Suppose  in  this  case  the  person  who  signed  the 
deed  had  done  so  by  mistake?  Suppose  he  had  it  in 
his  power  to  satisfy  a  jury  that  no  possibility  of  fraud 
existed ;  would  he  be  precluded  from  showing  this, 
and  be  thus  deprived  of  his  right  to  be  heard  ?  Here 
the  decision  is  from  one  single  fact,  unaccompanied 
by  others.  In  the  case  above  cited,  the  Court  com- 
mented on  the  ^Qi  found  already  by  a  jury,  and  thus 
the  precedent  has  grown  up  from  a  case  distinguish- 
ed by  peculiar  circumstances. 

A  case  in  5  Term.  R.  420,  is  still  stronger  than 
ours.     The  Courts  in  trying   thopc^  causers,    hail   all 
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the  circumstances  before  them,  and  did  not  decide, 
as  in  this  case,  on  one  single  fact,  growing  out  of  the 
deed  alone.  In  the  last  case  refered  to,  the  facts 
were  evideatly  left  to  a  jury,  and  both  parties  went 
into  evidence  of  facts  and  circumstances.  This  case 
occurred  but  a  few  years  before  Edwards  and  Har- 
bin— it  was  a  case  of  importance,  and  the  doctrine  of 
fraud  per  se  was  not  hinted  at.  Evidence  was  re- 
ceived, and  it  was  combated  on  the  proof.  So,  de- 
spite BvMer's  opinion  in  Edwards  and  Harbin,  there 
never  was  a  decision  before  the  last  case. 

In  the  case  last  cited,  the  Court  say,  it  w^as  a  fact 
to  be  submitted  to  the  jury,  to  determine  the  intent 
of  the  parties. 

Now  take  any  fact  bearing  the  most  palpable  pre- 
sumptions, and  can  not  it  be  explained  away  ?  Take 
the  fact  of  killing^  the  strongest  case  known  to  the 
law — ^yet  no  matter  under  what  circumstances  com- 
mitted, it  is  still  the  subject  of  explanation.  We 
can  not,  in  the  nature  of  things,  suppose  anyone 
fact  so  potent,  that  it  cannot  be  met  by  others.  There- 
fore we  say  in  fraud  j^^t  sc  ,  the  intent  must  be  pro- 
ved, and  in  that  proof  we  are  entitled  to  have  all 
circumstances  heard.  In  wjiat  does  fraud  consist, 
if  not  in  intention  ?  Can  not  an  act  be  fraudulent 
not  apparently  so  ?  and  can  not  one  apparently  so, 
be  not  so  in  fact?  In  law  there  is  nothing  incapa- 
ble of  demonstration.  Fraud  is  always  a  mixed 
(luestion.  The  jury  can  find  from  the  facts  and  the 
Court  must  give  the  rule.  But  fraud  surely  can 
never  be  determined  absolutely  by  tlie  Court  from 
one  single  fiict. 

The  case  in  4  Kffsf.  ],  is  ])ut  on  the  unround  t)f 
inlenlion.  hy  \\\i']\\{\vv  (!elivtM*iii'.(   t!ie    opinion,  aiitl 
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the  authorities  I  have  mentioned  shew  the  English 
doctrine,  except  where  great  mercantile  interests  a- 
rise.  Then  the  rule  would  necessarily  vary,  because 
their  situation  requires  it,  but  surely  in  Ubis  country 
where  no  such  necessity  exists,  the  principle  will  not 
be  entailed.  In  New- York,  it  is  only  of  late  that  in 
a  continued  struggle  with  the  commercial  interests  of 
that  State,  the  Courts  seem  to  have  yielded  to  the  po- 
sition contended  for  agaiiivt  us. 

5  CntzncA  351— 2  Far.  Sp  Johns,  292— 2  iV.  Hamp- 
shire Rep.  13 — 3  Marshall  241 — as  to  how  far  a  Court 
can  infer  fraud.  The  last  case  is  ii^i  direct  opposi- 
tion, and  conflicts  with  Edwards  aftid  Harbin. 

An  absolute  bill  of  sale  on  its  face  may  show  no 
fraud,  but  it  is  a  traversable  fact,'  and  may  appear  in 
explanation — 2  Bibb  416.  There  is  no  authority  at 
Common  Law,  where  fraud  is  by  the  Court  presumed 
and  established.  Even  on  a  special  verdict,  setting 
out  facts,  judgment  can  not  be  rendered  by  the  Court, 
as  for  instance  a  special  verdict  of  killing — ^the  law 
implies  murder,  but  would  not  they  remand  the 
cause  to  try  the  question  of  intent  l^Brannan  vs. 
Oliver  J  2  Stewart  51 — Hobbs  vs.  Bibb,  2.  Stewart  54, 
covers  the  whole  ground  occupied  in  this  case.  It 
must  be  admitted  that  before  the  fraud  can  arise, 
facts  de  hors  must  be  shewn  in  all  the  cases.  Now 
none  of  the  facts  appear  in  the  case  under  considera- 
tion. Here  if  there  be  enough  to  pay  off  all  the 
creditors,  no  body  is  injured.  Therefore  there  can  be 
no  fraud.  The  opinion  in  the  last  case  cited,  uses 
the  strongest  language  in  a  case  precisely  similar  to 
GUIS.  The  same  principle  is  decided  in  Toidmin  vs. 
Buchanan's  exr's,  1  Stewart  67,  also  in  15  Johis.bll. 
In  New- York,  the  decisions  have  always  been  the 
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same  way,- until  very  lately.  Can  a  difference  be 
drawn  between  the  case  just  cited,  and  the  one  be- 
fore the  Court,  except  in  favor  of  the  latter?  In  a 
still  later  case,  in  20  Johns.  442,  the}  same  principle  is 
again  sustained.  There  the  Court  decided  the  deed 
void  on  the  ground  of  its  proviso  ;  but  they  do  not 
even  there  go  the  length  to  say  it  in  fraudulent  per  se. 
They  only  say  "  it  bears  the  badge  of  .fraud  which 
maybe  presumed  by  the  jury." — 2Ke?ifs  Com.  422- 
5  Cowan  4:49,  .'*.•-''• 

An  authority  in  2  Pick  129, , will  be  relied  on  by 
the  other  side  : .  Avithout  admitting  this  case  as  law, 
it  is  a  persuasive  argument ;  but  the  facts  are  differ- 
ent from  ours.  It  appeared  there  on  the  face  of  the 
deed,  that  the  deibtor  was  insdlvent.  Here  it  does  not. 
Again — m  that  case  it  was  contended  that  the  deed 
was  void,  because  of  the  amoumt  of  property  convey- 
ed. Here,  it  does  not  appear  but  that  there  may  be 
sufficient  to  pay  off  every  debt.  Suppose  we  owe 
three  hundred,  dollars,  each,  to  three  individuals,  and 
assign  one  'thousand  dollars,  reserving  one  hundred, 
would  that  be  fraudulent? — 3  Dessaussure's  R,  4 — ^4' 
ibidem,  300. 

Gordon,  contra. — There  is  a  material  difference 
between  this  case,  and  causes  decided  on  the  deed. 
Here,  the  Court  determined  on  a  ease  agreed.  The 
bare  deed  wtis  not  presented  to  the  Court,  but  the 
facts  were  agreed  on,  and  the  cause  submitted  for 
decij^on.  If  there  had  been  any  other  facts  of  im- 
portance to  the  party,  why  did  he  not  submit  them  ? 
On  case§  agreed,  thp  Court  are  to  decide  as  a  jury 
would,  and  to  draw  the  same  conclusions. 

In  the  drod  under  consideration,  it  is  provided,  that 
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after  paying  certain  creditors,  there  shall  be  a  divi- 
sion ^an\pa5«/,  &c.  It  is-  implied  that  there  is  aa 
insufficiency  by  the  very  terms  of  the  deed  itself. 

The  facts  in  the^  case  are  few  and  simple,  and  on 
them  alone  the  Court  are  to  decide.  The  party  did. 
not  rely  on  any  other  facts  than  those  agreed,  and  the 
presumption  is,  that  any  other  did  not  exist  The 
question  is,  does  the  reservation  in  the  deed,  in  fa- 
vor of  the  grantor,  render  it  void  on  its  face.  Deeds 
containing  such,  reservations  ^have  invariably  been 
discouraged.  In  England,  the  bankrupt  law  prohi- 
bits them.  In  New  Jersey  they  are  prohibited  by 
statute.  In  New  York  there  is  a  great  current  of 
decisions  against  them,,and  the  highest  tribunals  have 
decided  them  to  be  void.  In  fact,  all  decisions  on 
the  subject  both  ia  England  and  in  the  United  States,, 
are  agaiast  them. 

Deeds  will  be  rarely  found  to  be  fraudulent,  on 
their  face,  and  therefore.  Courts  search  for  other  facts;, 
and  if  both  parties  intended  fraud,  and  so  expressed 
it  on  the  face  6f  the  deed,  would  the  Court  refuse  to- 
delare  it  fraudulent?  The  Court  in  such  a  case 
would  have  no  other  alternative  thaa  to  declare  it 
void.  "  In  the  case  cited  from  Cranch,  the  Court  saj-, 
if  intention  had  appeared,  theij  wouidhave  declared  it 
raid.  So  the  case  of  Hobbs  and  Bibb,  and  Buchan- 
nan  and  Toulmin. 

It  is  said  that  this  case  should  have  gone  to  a  jury. 
Why  ?  It  was  a  case  agi-eed.  What  fact  aliunde 
could  Siowe  have  shewn  to  a  jury  ?  They  had  a- 
greed  to  the  only  facts  to  be  showni  Those  facts 
show  the  deed  ;  and  the  deed,  that  Stowe  had  assign- 
ed property,  (reserving  to  himself  twa  thousand  dol- 
lars per  annum)  to  favored  creditors.     There,  it  was 
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a  contrivance  to  defeat  and  delay  the  balance  of  his 
creditors,  and  the  simple  question  arose,  was  it  void  7 
Was  it  fraudulent  ?  The  deed  shews  itself  to  be 
collusive.  Would  any  testimony,  (admitting  it  could 
be  produced  to  vary  the  facts  agreed,)  change  the 
evident  object  and  construction  of  the  deed  ? 

I  admit  that  fraud  some  times  consists  in  intention. 
Is  it  right  that  a  debtor  should  hold  property  under 
his  own  control,  and  for  his  own  benefit — Is  it  honest 
— just — ^proper  ?  If  not,  here  we  have  the  intention. 
Supposing  the  preferred  creditor  to  be  willing,  is  he 
not  aiding  the  collusion  ?  Kent,  in  the  2d  volume 
of  his  Commentaries,  after  reviewing  all  the  leading 
authorities  on  this  point,  declares  such  deeds  Void — 
and  there  can  be  no  difference  in  this  respect  between 
cases  at  law  and  in  equity,  only  that  in  one  case  the 
Judge  has  facts,  and  in  the  other  not.  But  in'a  case 
agreed,  all  the  distinction  is  lost.  In  the  case  of 
Hyshp  vs.  Clarke,  the  Court  held  the  deed  void,  be- 
cause resulting  back  to  the  grantor.  It  was  void  on 
its  face,  and  so  adjudged. 

If  a  deed  be  void  in  part,  when  made  contrary  to 
statute,  it  is  void  in  the  whole. 

In  Murray  vs.  Riggs,  it  was  held  that  the 
deed  was  void  only  as  to  the  reservation,  and  that 
creditors  could  reach  the  reserved  part  in  equity ; 
but  this  case  was  determined  on  its  own  peculiar 
circumstances,  and  has  not  the  unanimous  opinion  of 
the  Court  of  errors  and  appeals. 

Mackie  vs.  Cams,  1  Hopk.  372,  decides  a  case  on 
a  deed  precisely  similar  to  the  one  now  before  the 
Conrt.  The  deed  was  decided  to  be  void,  not  only  as 
to  the  reservation,  but  in  toto. 
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The  case  in  2  Pickering  129,  is  much  in  point,  in 
which  it  is  laid  down  that  if  a  defect  appears  on  the 
face  of  a  deed,  it  is  matter  of  law,  and^-it  is  useless  to 
refer  it  to  a  jury.  In  2  Sergeant  6^  Rawk,  198,  the 
refiervatioa  was  not  put  in  the  deed,  but  was  found 
by  the  jury,  and  upon  that  finding  the  Court  said  it 
made  the  deed  void. 

Acre,  on  the.  same  side,  said,  that  this  case  did  not 
demand  a  laborious  investigation.  The  sole  question 
to  be  examined  is,  whether  the  deed  be  void  or  valid 
at  law  ?  It  is  new  and  important,  and  we  shall  test 
it — first,  by  the  statute  of  frauds ;  second,  by  reason  ; 
and  thirdly,  by  authority. 

1.  By  the  statute  of  frauds,  {Dig.  244)  it  is  im- 
material whether  there  be  intent  to  defraud  or  not; 
if  it  has  that  effect  the  deed  is  void,  because  it  hinders 
and  delays  creditors.  The  case  in  14  Johns.  468,  is 
similar  to  ours,  and  it  is  cited  to  meet  part  of  the  ar- 
gument as  to  the  necessity  of  a  jury  when  the  lav 
pronounces  it  void.  The  act  shows  the  intent,  and 
then  it  becomes  a  matter  of  law.  The  case  in  1 
Hopkins'  C.  R.  395,  contains  the  best  reasoning  that 
can  be  adduced  on  this  subject ;  and  the  Supreme 
Court  of  Virginia  has  determined  that  a  deed  declared 
void  in  part  by  statute,  is  void  in  toto—4:  Rand.  301. 

Let  us  apply  the  doctrine :  from  the  statute  it  is  to 
be  inferred,  that  if  its  effect  is  to  injure  and  defraud, 
th6  intent  is  immaterial  The  act  does  effect  a  delay 
and  hindrance  of  creditors,  and  it  comes  clearly  with- 
in the  statute.  It  is  said  that  it  does  not  matter  how 
injurious  the  act  was  if  it  w^as  sanctioned  by  an  in- 
nocent intention.^  It  is  true  that  this  is  the  rule  in 
criminal  law,  but  it    cannot  apply  to  a  civil  case. 
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There  the  intent  is  piinished,  but  in  civil  cases  the 
act  is  puniAedon  account  of  the  injury  it  does— not 
so  much  to  deter  others,  as  in  criminal  cases,  but  to 
make  reparation,  which  can  not  be  done  in  criminal 
cases.  When  the  act  of  the  Legislature  demands  on- 
ly a  feet,  the  Court  can  pronounce  on  that  authority; 
but  common  sense  tells  us  that  the  act  is  sufficient, 
and  that  the  intention  is  immaterial.  But  the  Court, 
even  if  necessary,  could  easily  determine  the  inten- 
tion from  the  record.  It  is  only  the  injury  of  the  act 
^f  which  we  complain,  and  it  is  immaterial  what  was 
the  intention.  The  case  from  Hopkins  was  taken 
up  to  the  Superior  Court  of  errors  and  appeals.  The 
decision  was  attacked,  but  it  was  sustained  by  the 
Courty  which  was  composed  of  some  of  the  ablest 
lawyers,  as  their  opinions  and  reasoning  will  shew ; 
end  authorities  have  no  force,  unless  supported  by 
reason. — 2  Kent's  Com. 

We  know  that  here  the  Court  are  bound  down  by 
no  decision,  but  they  will  look  into  the  decisions  of 
other  Courts  and  authorities,  as  evidence  only,  what 
the  law  should  be.  This  question  has  always  been 
decided  the  same  way — in  fact,  all  the  decisions  pro- 
duced, sustain  us.  3  Marshall  241  does  so,  and  also 
supports  a  different  principle  than  the  one  for  which 
it  is.  cited-  This  is  similar  to  a  demurrer  to  evidence, 
and  the  Court  will  intend  all  that  a  jury  could  law- 
fully presume.  What  does  appear  from  the  facts? 
Does  he  not  say  that  he  conveys  every  thing  that  he 
has  ?  We  will  not  be  sent  to  a  foreign  country  to 
seek  for  his  property  out  of  the  jurisdiction  -  of  our 
Courts.  Our  Courts  will  not  demand  it.  The 
Courts  will  never  suffer  a  party  to  revel  in  luxury 
and  Avealth,  when  the  creditors  are  suffering.    A  jury 
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then  would  infer  that  it  was  with  intent  to  delay 
creditors,  and  therefore  this  Court  will  now  deter- 
mine it  likewise. 

Hitchcock,  in  conclusion, . 

Crenshaw,  J. — ^la  this  case  it  appears  that  Dan- 
iel Stow«  made  an  assignrnent  of  all  his  lands  in 
Alabama^  and  of  all  hi^  personal  estutej  to  James  T. 
Franklin,  in  trust,  to  pay  certain  preferred  creditors  in 
the  first  instance,  and  then  the  residue,  if  any,  to  pay 
his  other  creditors  generally,  reserving  to  himself 
the  right  of  receiving  from  the  trustee,  during  the 
continuance  of  the  trust,  a  sum  not  exceeding  two 
thousand  dollars  per  annum,  for  the  support  of  him- 
self and  family. 

Some  time  after  the  making  of  the  deed  of  lru§t, 
J(din  B.  Hazzard,  cashier  of  the  Tombecbee  Bank, 
levied  an  attachment  on  the  estate  of  Stowe,  and 
s^jaamoned  Wm.  S.  Richards  as  garnishee.  On  the 
return  of  the  attachment,  Richards  admitted  that  he 
was  indebted  to  Stowe,  but  further  stated  in  his  an- 
swer, that  before  service  of  the  garnishment  he  had 
received  notice  of  the  assignment,  and  that  Hazzard, 
the  plaintiff,  was  a  creditor  not  provided  for  in  the 
deed  of  trust,  and  that  there  were  other  creditors  for 
\iirhom  no  provisions  had  been  made ;  and  concluded 
his  answer  by  prayijig  judgment  on  the  validity  of 
the  deed  of  trust. 

By  consent  of  parties,  and  pro  forma,  the  Court 
decided  that  the  deed  was  void  in  law,  and  gave 
judgment  s^ainst  Richards  the  garnishee.  The  cor- 
rectness of  this  judgment  is  now  called  in  question. 


Digitized  by  VnOOQ IC 


150  CASES  DETERMINED 


RICHARDS  VS,   HAZZARP. 


In  the  argument  of  the  case,  three  propositions 
were  taken  and  mainly  relied  on,  in  behalf  of  the 
plaintiff  in  error. 

1 .  That  fraud  consisted  in  intention,  and  codd 
not  be  inferred  from  the  face  of  the  deed  without  the 
intervention  of  a  jury. 

2.  That  the  deed  was  not  void,  there  being  no 
fraud  in  law,  or  in  fact. 

3.  That  if  void  as  to  the  reservation,  it  was  goal 
as  to  the  balance. 

As  to  the  first  proposition,  whether  the  question  of 
fraud  is  to  be  determined  by  the  judge  or  by  the  jurj, 
depends  entirely  upon  the  state  of  the  pleadings. 

If  an  issue  in  fact  involving  the  question  of  fraud 
were  joined  to  the  country,  it  would  according  to  the 
established  practice  be  determined  by  a  jury ;  but 
even  on  the  trial  of  an  issue  in  fact,  it  is  the  peculiar 
province  of  the  judge  to  interpret  and  expound  to  the 
jury  the  legal  effect  of  any  instrument  of  writing  of- 
fered in  evidence.  If  the  instrument  offered  be  im- 
peached for  fraud,  or  if  from  its  face  it  was  apparent- 
ly against  the  provisions  of  the  statute  of  frauds,  it 
would  be  the  duty  .of  the  Court  to  inform  the  jury 
whether  the  marks  and  badges  of  fraud  apparent  ou 
the  face  of  the  instrument,  were,  or  were  not  of 
themselves  sufficient  to  avoid  the  deed. 

But  where  an  issue  in  law  is  joined,  and  the  valid- 
ity of  a  deed  or  other  contract,  is  drawn  in  question 
by  the  state  of  pleadings  for  fraud  or  other  cause,  it 
is  surely  the  province  of  the  Court,  to  declare  the 
law  arising  on  the  facts  presented  by  the  pleadings  , 
and  if  the  deed  on  its  face  is  obviously  against  the 
sense  and  spirit  of  the  statute  of  frauds,  or  is  void  at 
Common  Law;  or  if  the  conclusion  of  fraud  natuml- 
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\y  flows  from  the  facts  of  the  case,  the  Court  is 
clearly  competent,  and  is  bound  to  pronounce  the 
deed  fraudulent  and  void.  And  even  admitting,  that 
intention  is  of  the  essence  of  fraud,  when  the  question 
is  involved  in  an  .issue  of  law,  the  Court  is  compe- 
tent and  may  infer  the  fraudulent  intent,  either  from 
the  face  of  the  contract  or  from  the  facts  of  the  case, 
if  the  marks  of  fraud  be  distinct  and  clear.  In  tjjiecase 
of  a  demurrer  to  evidence,  to  the  pleading,  or  to  the 
declaration,  or  in  a  case  agieed,  I  know. of  no  other 
legal  rule  by  which  the  Court  could  be  governed, 
and  any  other  course  which  the  Court  might  pur- 
sue, would  be  unlawful  and  erroneous. 

The  case  before  us  is  in  the  nature  of  a  case  stated 
or  agreed,  and  it  is  our  duty  to  pronounce  the  law 
arising  on  the  facts  contained  in  the  answer  of  the 
garnishee. 

The  partiesi  have  made  no  issue  in  fact  for  a  jury 
to  try,  but  have  submitted  the  law  of  the  case  to  the 
judgment  of  the  Court.  Had  the  answer  of  the  gar- 
nishee, or  any  material  fact,  been  controverted  on 
oath,  the  Court  would  then  have  ordered  an  issue  in 
fact,  to  be  tried  by  a  jury. 

As  to  the  first  proposition,  that  fraud  consists  in 
intention,  and  should  in  all  cases  be  tried  by  a  jury, 
I  would  be  content  to  stop  here  with  what  I  have  al- 
ready said ;  but  it  is  due  to  the  talent  and  character 
of  the  counsel,^  that  I  give  some  attention  to  the  prin- 
cipal authorities  by  them  commented  •  on^  in  the  ar- 
gument, before  I  leave  |his  branch  of  the  subject. 

Of  the  adjudications  of  this  Court  which  were  ci- 
ted, the  first  in  order  .was  that  of  Gayle,  et  at  vs. 
Singleton,  In  that  case  tlie  only  principle  settled,  and 
which  can  have  any  bearing  on  the  question  in  debate, 
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was,  '*  that  where  property  is  sold  by  an  administra- 
trJA',  subject  to  a  mortgage,  and  bought  by  herself  at 
an  inadequate  price,  and  which  mortgage  is  after- 
wards determined  to  have  lost  its  lien  in  equity,  the 
sale  will  be  set  aside."  This  principle  has  no  direct 
application  to  the  question  before  us.  In  my  opinion 
it  estabhshes  nothing  in  favor  or  against  the  proposi- 
tion attempted  to  be  maintained. 

Tlie  next  is,  the  case  of  Toulmin  vs.  Btcckanan's 
cjSrs.  The  opinion  pronounced  in  that  case,  so.  far 
from  recognising  the  maxim.  **  that  no  contract  or 
instrument  of  writing,  is  in  law  fraudulent  and  void 
2)er  se,''  does  in  express  words  declare  that  fraud  may 
be  legally  inferred  from  the  face  of  the  instrument, 
without  proof  aliunde  of  a  fraudulent  Intent.  It  is 
there  said,  "  that  if  a  man  in  debt,  eqiial  to  the  va- 
lue of  his  estate,  make  a  gift  of  the  whole  of  his  pro- 
perty, the  gift,  in  law,  would  be  fraudulent  and  void, 
per  S€,  as  against  creditors."  The  opinion  fully  re- 
cogniz:estlie  distinction  between  a  fraud  arising  from 
the  face  of  the  instrument,  and  a  fraud  made  out  by 
proof  aliunde,  or  in  the  language  of  some  eminent 
Judges,  the  distinction  between  a  fraud  in  law,  and  a 
fraud  in  fact. 

The  case  of  Brannoii  vs.  Oliver^  is  to  the  same  ef- 
fect. The  principle  decided  in  that  case  was,  "  that 
a  purchase  made  by  an  administratrix  at  her  own  sale, 
was  not  void7?cT  se,  but  was  prima  facie  valid,  if  no 
unfairness  appear."  The  entire  opinion  is  predicated  ou 
tlio  ini plied  admission,  that  instances  of  fraud  in  law, 
are  numerous,  and  intimates  »  determination,  not  to 
enlarge,  but  to  restrict  them  within  the  bounds  of  rea- 
son and  juslico. 

In  the  ri*sc  ot"  Hohh  vs.  BihhAhe  question  grow- 


Digitized  by  VnOOQ iC 


JULY  TERM,  1631.  153 


RICHARDS  VS.   HAZZARD. 


ing  out  of  the  case  presented,  was  whether  posses- 
sion of  property  remaining  with  the  vendor  after  the 
sale  did  of  itself  render  the  sale  void  in  law  ?  ITie 
Court  decided  that  it  was  not  fraudulent  and  void  of 
itself,  because  the  fact  of  possession  might  be  ex- 
plained by  testimony,  and*  the  presumption  of  fraud 
arising  from  that  circumstance  might  be  repelled,  but 
that  it  was  a  badge  which  in  the  absence  of  proof 
would  be  presumptive  of  a  fraud. 

1  admit  that  in  the  opinion  pronounced,  there  is  fit 
strong  leaningagainst  the  distinction  between  a  fraud 
in  law  and  a  fraud  in  fact;  yet  it  will  be  tememberipd 
that  the  opinion  contains  the  reasoning  of. the  judge  ' 
who  pronounced  it,  and  not  of  the  Court ;  that  though 
the  Court  may  concur  in  the  result  of  the  opinion,  it 
is  not  to  be  understood  that  they  adopt* all  ihe  rea- 
soning and  dicta  of  the  judge  who  gave  the  opinion : 
they  adopt  so  much  only  as  necessarily  leads  to  the 
result.  To  a  decision  of  that  case,  it  was  not  neces- 
ry  to  destroy  the  distinction,  or  to  enquire  whether 
there  was  any  distinction,  between  a  fraud  in  fact  and 
a  fraud  in  law.  The  question  to  be  decided  was 
whether  possession  remaining  with  the  vendor,  wa& 
a  fraud  per  se.  Entertaining  much  respect  for  the 
opinion  of  the  Chief  Justice,  and  acknowledging  that 
I  was  once  inclined  to  the  same  opinion,  in  this  par- 
ticular I  must  now  differ. 

In  the  cases  oi  Murray  vs:  Riggs^  and  Austin  vs. 
BeU,  reported  in  the  15th  and  20th  of  Johnson^  and 
so  much  relied  on  by  the  plaintiff  in  error,  the  prin- 
ciple of  a  legal  fraud,  or  fraud  per  se,  to  be  inferred- 
from  the  face  of  th^  instrument,  is  emphatically  and 
full  J  recognised. 
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In  one  of  the  cases,  Thompsorij  Chief  Justice,  ex- 
pressly says,  **  Whenever  the  fraud,  if  it  exists  at  all, 
is  to  be  collected  from  the  deeds  themselves,  it  then 
becomes  a  question  of  fraud  in  law.  "-"that  no  moral 
turpitude  is  attached  to  this  species  of  fraud ;  or,  if 
any,  it  is  in  a  much  less  degree  than  where  actual 
fraud,  or  fraud  in  fact,  is  imputable  to  the  transac- 
tion." 

In  the  other  case,  Chief  Justice  Spencer  says, — 
'^  That  a  deed  which  does  not  fairly  devote  the  pro- 
perty of  a  person  overwhelmed  in  debt,  to  the  pay- 
ment of  his  creditors,  but  reserves  a  portion  of  it  to 
himself,  unless  the  creditors  assent  to  such  terms  as 
he  shall  prescribe,  is  in  law  fraudulent  and  void.*'  . 
The  case  of  Leonard  vs.  Jackson  6f  Corvan,  does  not 
maintain  a  contrary  doctrine.  But  on.  this  branch 
of  the  subject,  I  deem  it  unnecessary  to  pursue  the 
authorities  any  further,  being  fully  convinced  that  the 
distinction  between  fraud  in  law  and  in  fact  is  well 
sustained  by  reason  and  authority.  The  remaining 
inquiry  is,  whether  from  the  facts  presented  by  the 
pleadings,  and  contained  in  the  answer  of  the  garni- 
shee, we  are  warranted  in  declaring  the  deed  of 
trust  to  be  fraudulent  and  void.  The  consideration 
of  this  question  will  necessarily  embrace  together 
the  second  and  third  propositions,  and  which  is  truly 
an  important  inquiry,  at  least  to  the  parties  interest- 
ed in  the  event ;  and  as  a  precedent,  in  some  degree 
settUng  the  law,  it  may  be  important  to  the  rights  of 
many. 

If  we  have  bestowed  upon  the  subject  much  labor 
and  rejection,  we  have  done  no  more  than  the  duties 
of  our  station  required  of  us.  The  subject  was  wor- 
thy of  the  most  profound  consideration. 
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That  a  debtor  in  failing  circumstances,  may  by 
assignment  of  his  estate  in  trust,  and  made  in  good 
faith,  prefer  one  creditor  to .  another,  is  too  well  set* 
tied  to  be  now  disputed.  And  that  he  may,  with  the 
assent  of  his  creditors,  reserve  a  portion  of  his  pro- 
perty to  himself,  is  a  proposition  equally  plain.  But 
whether  he  can  make  such  a  reservation  at  the  ex- 
pense of  his  creditors,  and  without  their  consent,  is 
quite  a  different  matter. 

In  the  2d  of  Kent's  Com.  422,  the  Chancellor  says, 
''  that  the  debtor  in  such  an  assignment  cannot  make 
a  reservation  at  the  expense  of  his  creditors,  of  any 
part  of  his  property  or  income  for  his  own  benefit, 
and  that  modern  authorities  have  given  to  such  re- 
servation the  decided  effect  of  rendering  fraudulent 
and  void  the  whole  assignment.  And  no  favored 
creditor  or  grantee  can  be  permitted  to  avail  himself 
of  any  advantage  over  other  creditors  under  an  as- 
signment, which  by  means  of  such  a  reservation,  is 
fraudulent  on  its  face ;  and  that  if  an  insolvent  debt- 
or may  make  sweeping  dispositions  of  his  property  to 
select  and  favorite  creditors,  yet  loaded  with  durable 
and  beneficial  provisions  for  the  debtor  himself,  and 
encumbered  wdth  onerous  and  arbitrary  conditions, 
it  would  be  impossible  for  Courts  of  Justice  to  uphold 
credit,  or  exact  the  punctual  performance  of  con- 
tracts." 

The  case  of  Murray  vs.  Riggs,  reported  in  15  John- 
son 571,  was  in  some  respects  denied  to  be  law,  by 
the  decision  in  the  case  of  Austi/t  vs.  Bell,  reported 
ill  the  20th  of  Johnson  442 ;  and  in  the  case  of  Mo 
Kie  vs.  Cairns,  reported  in  the  5th  of  Cowe7i  64S,  the 
doctrine  is  now  settled  in  accorda^Qe  with  the  views 
of  Chancellor  Kent. 


Digitized  by  VnOOQ IC 


156  CASKS  DKTERMINKD 


RICHARDS  98.   BAZZaRD. 


In  that  case  it  was  decided,  "  that  an  insolvent 
debtor  might  prefer  some  creditors  to  others,  but 
could  make  no  assignment  of  any  part  of  his  proper- 
ty in  trust  for  himself,  and  that  such  assignment  was 
void  not  only  in  part  but  in  toto^  both  in  law  and 
equity,  as  being  a  fraud  on  creditors,  and  against  the 
provisions  of  a  positive  statute. 

The  weight  of  modern  authorities  is  clearly  on  the 
side  of  Chancellor  Kent,  They  have  been  all  exam- 
ined and  considered,  and  to  my  mind,  none  of  them 
are  sufficient  to  impeach  the  law  as  laid  down  by 
the  Chancellor  and  settled  by  the  decision  in  5th 
Cowen. 

This  law  is  not  only  sustained  by  authority,  but 
has  reason  and  justice  for  its  foundation. 

It  cannot  comport  with  reason  and  justice,  that  a 
man,  in  failing  circumstances  and  overwhelmed  with 
debt,  should  be  permitted  to  make  large  reservations 
of  his  property,  to  himself  thereby  diminishing  the 
fund  for  the  payment  of  his  debts,  without  the  consent 
of  his  creditors. 

Such  reservation  must  render  the  whole  assign- 
ment fraudulent  and  void,  as  against  the  best  policy  of 
the  law,  and  against  the  statute  of  frauds,  being  ob- 
viously made  with  intent  to  delay,  hinder  or  de- 
fraud creditors  of  their  just  and  legal  actions. 

To  bring  the  case  at  bar,  to  the  test  of  these  rules 
and  principles  of  law,  it  is  fairly  deducible  from  the 
answer  of  Richards,  the  garnishee,  that  Stowe  the 
debtor  was  insolvent,  because  the  assignment  was  of 
his  whde  estate,  at  least  within  the  jurisdiction  of  this 
Court,  and  such  occurrences  seldom  happen  except 
in  cases  of  men  in  failing  or  insolvent  circumstances. 
The  schedule  annexed  to  the  deed  of  trust,  shews 
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that  he  was  overwhelmed  with  debt,  yet  he  has  made, 
a  reservation  of  two  thousand  dollars  per  annum  for 
his  own  benefit  during  the  continuance  of  the  trust, 
and  which  may  continue  for  an  indefinite  period  of 
time.  It  does  not  appear  that  the  postponed  credi- 
tors will  ever  receive  a  cent  of  the  debtor's  property, 
and  Richards  in  bis  answer  expressly  states  that  Haz- 
zard  and  other  creditors  were  not  j)rovided  for. 

There  is  no  evidence  that  any  of  the  creditors  exr 
cept  the  trustee,  has  accepted  the  terms  of  the  assign^ 
meht,  and  Hazzard  has  expressed  his  dissent  by  insti- 
tuting his  action  at  law.  From  the  whole  face  of 
the  deed,  the  intent  to  hinder  and  delay  creditors  is 
manifest. 

We  are  all  of  opinion  that  this  is  evidently  the 
case  of  a  man  overwhelmed  with  debt  and  in  failing 
or  insolvent  circumstances,  making  an  attempt  to 
place  his  property  out  of  the  pale  of  the  law  and  be- 
yond the  reach  of  his  creditors.  That  by  reason  of 
the  reservation  contained  in  the  deed,  it  must  be  con- 
sidered fraudulent  and  void  as  against  the  sound  pol- 
icy of  law,  and  against  the  statute  of  frauds,  being  ob-. 
viously  made  with  intent  to  delay,  hinder  or  defraud 
creditors  of  their  just  and  legal  actions. 

We  are  unanimous  in  affirming  the  judgment  of 
the  Circuit  Court. 

Lipscomb,  C.  J.  and  Saffold,  J.  and  Collier,  J- 
sot  sitting. 
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BAYLOR  versus  McGREGOR  &  DARUNG 

Motions  in  Court  to  credit  an  execution,  or  enter  satisfaction  on  judgmebu ; 
must  be  preceded  by  notice  to  the  opposite  party. 

Bailor  moved  the  Circuit  Court  of  Jefferson 
county,  to  direct  the  sheriff  to  enter  a  credit  on  an 
execution  subsisting  against  the  plaintiff  in  favor  of 
the  defendants — and  further,  to  compel  satisfaction 
of  the  judgment  entered  of  record.  No  other  notice 
was  given  to  the  parties,  than  an  entry  on  the  mo- 
tion docket.  The  Court  overruled  the  motion,  and 
the  opinion  of  the  Judge  being  excepted  to,  was 
here  assigned  as  error. 

Perry,  J. — This  was  a  motion  in  the  Court  be- 
low, to  direct  the  sheriff  to  enter  a  credit  on  an  exe- 
cution, which  had  been  in  his  hands,  in  favor  of 
McGregor  and  Darling,  against  said  Baylor,  and 
a  satisfaction  of  the  judgment  upon  which  it  had  is- 
sued, entered  of  record.  No  notice  other  than  the 
motion  made  on  the  motion  docket  was  ever  granted 
to  the  plaintiffs  in  execution.  A  bill  of  exceptions 
was  taken  to  the  opinion  of  the  Court  overruling  the 
motion ;  which  judgment  is  now  aijsigned  as.  error. 
Without  investigating  the  merits  of  the  case,  upon 
the  testimony  disclosed  in  the  bill  of  exceptions,  it 
will  be  sufficient  to  observe,  that  all  proceedings  in 
Courts  of  Justice  are  predicated  upon  notice,  actual 
or  imj)lied,  given  to  the  party  whose  rights  are  to  be 
affected  by  the  proceeding  intended  to  be  had.  The 
plaintiffs  in  execution,  therefore,  having  no  notice  of 
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the  motion  involving  their  interest,  the  Court  did  not 
err  in  overruling  the  motion,  and  of  this  opinion  is  a 
majority  of  the  Court.  The  judgment  is  therefore 
affirmed. 

Collier,  J.  not  sitting 


mLKERSON  versus  GOLDTHVVAITE. 

If  in  entering  a  judgment,  the  Clerk  omits  to  insert  the  amount  recovered,  the 
jadgment  may  be  afterwards  amended,  and  the  amount  inserted  nunc  pro 
tame. 

Ob  overruling  a  motion,  to  enter  such  judgment,  whereby  co-jts  are  rendered 
against  a  party,  a  writ  of  error  will  He. 

In  this  case  the  plaintiff  in  error,  as  administrator 
of  George  Wilkerson,  deceased,  moved  the  Circuit 
Court  of  Montgomery  county,  for  an  order  to  perfect 
a  judgment  rendered  some  time  before,  in  favor  of 
his  intestate,  against  the  defendant.  George  Wil- 
kerson had  brought  his  action  against  Goldthwaite 
to  recover  the  amount  of  a  bill  of  exchange.  There 
was  a  demurrer  to  the  evidence,  and  on  that  demur- 
rer a  judgment  w^as  rendered  for  the  plaintiff.  .  The 
clerk  had  omitted,  in  entering  the  judgment,  to  insert 
the  amount  recovered ;  and  after  several  years  had 
elapsed,  during  which  executions  had  issued,  and  been 
returned  without  making  the  money,  a  notice  was 
served  on  .the  defendant,  and  a  motion  made  for  an 
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order,  mine  pro  tunc,  to  perfect  the  judgment.  The 
Court  overruled  the  motion,  and  a  judgment  was 
given  against  the  plaintiff,  for  costs.  To  revise  this 
decision  a  writ  of  error  was  taken  to  this  Court. 

Vandergraff,  for  plaintiff. — This  motion  was  made 
to  amend  the  judgment  which  was  imperfect.  The 
matter  in  controversy  had  been  decided  by  the  Court 
.  below,  but  the  same  was  not  entered  correctly.  The 
error  is  a  clerical  misprison,  and  is  amendable  at 
Common  Law,  at  any  time  after.  This  power  the 
Court  has  always  exercised  over  its  own  officers,  and 
what  harm  could  arise  from  it  in  this  case  ?  There 
is  nothing  asked  to  be  changed.  It  is  a  mere  direc- 
tion to  the  clerk  to  do  now,  what  he  should  have 
done  in  the  first  instance  after  the  judgment  of  the 
Court  was  given.  If  there  were  an  error  in  judg- 
ment in  the  decision,  the  party  had  a  remedy  on  a 
writ  of  error,  but  this  error  is  not  of  this  kind :  it  is 
one  made  by  the  clerk  in  entering  the  judgment,  and 
it  may  be  amended  after  the  term  of  the  Court  had 
elapsed,  in  the  same  manner  that  an  amendment 
may  be  made  by  the  sheriff.  This  position  must  al- 
ways be  received  as  correct  so  long  as  men  are  liable 
to  err  in  the  discharge  of  their  duties 

If  amendment  may  be  thus  made,  when  then 
must  this  application  be  made  to  amend?  At  any 
time  after,  provided  it  is  done  before  the  legal,  pre- 
sumption would  create  a  presumption  of  payment^ 
which  is  twenty  years ;  for  the  record  would  show  a 
subsisting  debt  of  record.  That  is  the  time  to  which 
it  should  be  limited,  and  that  only. 

Though  this  application  was  made  five  years  after 
the  judgment  was  given,  it  is  still  in  time,  because 
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the  record  shows  the  'debt  as  well  now  as  then.  Ther 
presumplion  in  law  is  the  same  now  that  it  was  five 
years  ago,  yet  he  cnn  not  now  issue  an  execution  to 
collect  his  debt.  The  reason,  is  not  a  presumption 
that  the  debt  is  satisfied,  but  only  a  clerical  defect — • 
5  Stantop  557.  In  1  Strange,  139,  the  doctrine  is  fully 
settled.  In  it  a  distinction  is  taken  between  judicial 
and  ministerial  acts.  We  wish  to  eke  out  and  com- 
plete a  mere  ministerial  act — we  wish  not  to  change, 
deface  or  alter  the  judgment — we  wish  only  to  supply 
that  which  is  apparently  defective,  as  the  record 
shows  the  proper  amount  of  the  bill  of  exchange. 
The  doctrine  in  Strange  is  adopted  in  1  Sanders!^, 
These  authorities  are  sufficient  to  establish  the  posi- 
tion, that  it  is  proper  to  amend  a  ministerial  error,  and 
as  to  the  time  there  can  be  no  other  rule  or  limit  than: 
the  time  fixed  for  presumption  of  payment.  If  this 
correction  can  not  be  made  by  the  Court,  we  are  out 
of  the  reach  of  an  error  committed  bv  one  of  its  of- 
ficers.  The  time  of  five  years  delay  to  make  this 
application,  is  accounted  for,  from  the  fact  of  there 
having  been  many  executions  issued,  and  the  pre- 
sumption is,  the  Court  proceeded  under  the  impreission 
that  the  judgment  was  correctly  entered,  and  will 
excuse  the  v^'ant  of  application  to  correct  it. — 6  Term 
Reports  8,  1  Henry  BL  33S,  2  Strange  786,  3  Maul 
<Sf  Sehvj/n  591,  3  'Term  Rep.  348,  349;  5  Burrow 
2730,  3  Johnson  620,  I  Caines'  Rep.  109. 

The  Courts  should  not  suffer  the  party  to  be  se- 
riousfy  injured  in  his  rights,  because  an  officer 
has  not  done  his  dut}'-,  and  no  ease  can  be  found 
where  they  have  suffered  it.  The  rights  of  third 
persons  are  sometimes  saved,  and  entry  is  made  to 
operate  between. the  parties  reserving   the  rights  of 
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third  persons — 3  Cowen  39 ;  but  Courts  always  cor- 
rect a  ministerial  error,  when  justice  demands  it — 14 
Johnsm  219,  17  ih.  86,  19  i4.  244. 

This  Court  has  several  times  passed  on  this  sub- 
ject, and  they  have  always  acted  on  the  principles 
for  which  I  have  contended. — See  Judsmi  vs.  Batiks, 
Minor's  Rqports  170,  1  Stewart  66,  Minor's  Reports 
395. 

The  only  remaining  question  is,  if  this  Court  can 
review  the  decision  on  a  case  of  this  kind.  It  has 
done  it  in  M  least  five  other  cases.  This  Court  was 
established  for  the  express  purpose  of  correcting  er- 
rors, and  it  ought  to  exercise  its  influence  over  the 
Courts  below  in  every  case  where  it  can  safely  be 
done.  If  this  Court  can  not  revise  this  decision,  it 
does  not  answer  the  object  of  its  creation. 

Goldthwaite,  contra, — ^I  admit  that  this  is  a  minis- 
terial error,  but  I  deny  that  ministerial  errors  were 
always  amendable  at  Common  Law.  I  will  refer  to 
the  English  statute, — 1  Bacons  letter  By  Title  Amend- 
ments 4*  JeoffaiVs — 8  Henry  6  C.  12,  and  many  of  the 
authorities  refer  expressly  to  this  statute.  The  case 
cited  in  Strange  decides  only  as  to  the  entry  of  the 
amendment,  as  to  continuances  and  nothing  more, — 
Bacon,  letter  A,  same  title  and  book.  This  authority 
shows  conclusively  that  at  Common  Law,  nothing  is 
amendable  in  the  record,  not  even  a  letter  or  word. 

1  Comyn  603,  says,  that  in  amendments  no  error 
could  be  amended  after  the  expiration  of  the^lerm. 
So  the  Common  Law  is  here,  and  we  must  look  to 
our  statutes  only — Dig.  164.  This,  it  is  true,  goes 
very  far.  Under  our  statute,  before  there  is  an 
amendment  made,  there  must  be  a  judgment.     It  is 
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under  the  3d  clause   of  the  statute,  if  any,  that  the 
amendment  of  the  judgment  must  be  made,  fortliere 
is  nothing  else  in  the  statute  to  authorise  it.'     Is  the 
word  judgment  mentioned  or  referred  to,  and  is  there 
any  thing  to.  authorise  it?     I  am  aware  that  the  de- 
cisions of  the  Courts,  are  the  other  way ;  but  in  New 
York  the  decisions  are  on  their  statutes,  and  here  we 
are  to  decide  on  our  own  statutes.     If  the  decisions 
which  have  been  read  were  Common  Law,  why  was 
it  necessary  to  pass  our  statute,  and  why  were  the 
English  statutes  passed  ?     This  judgment  was  enter- 
ed in  1822  or  1823,  and  the  law  which  was  then  in 
force  on  the  subject  must   govern.      The  CommcMi 
Law  as  it  was,  and  our  statute  thereupon,  is  all  the 
authority  we  have  to  go  upon.      Our  jstatute  then  is 
to  be  carefully  looked  to,  and  we  are  to  have  nothing 
to  do  with  all  the  authorities  cited ;  but  as  an  answer 
to  them,  I  shall  say,  that  the  point  was  not  raised  or 
adverted  to,  and  they  can  be  no  auihority. 

But  if  the  Court  decides  against  me  on  this  point, 
then  I  shall  say — 

1st.  That  this  is  a  matter  of  discretion,  and  a  writ 
of  error  does  not  lie. 

2nd.  If  the  Court  did  wrong,  there  waa  another 
remedy  which  should  have  been  pursued. 

1.  The  statute  directly  makes  it  a  matter  of  dis* 
cretion  in  the  Court  to  amend.  When  a  party  takes 
a  nonsuit,  can  he  take  a  writ  of  error  for  refusal  to 
set  it  aside,  as  in  the  very  case  under  consideration  ? 
So  in  cases  of  continuances,  a  loss  of  the  debt  may 
be  the  consequences,  yet  no  writ  of  error  lies  on  thi». 
The  English  Courts  consider  it  as  a  matter  of  dis- 
cretion.—5e€  2  Strange,  1209.  If  it  was  not,  it 
would  be  compulsory  on  Courts  to  make  it,  no  ma^ 
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ter  how  hard  it  might  be  in  particular  cases.  So, 
if  they  have  sometimes  refused,  it  is  proof  that  it  is  a 
matter  oF  discretion. 

The  case  in  1  Wilson,  61,  shows  that  the  Courts 
can  go  into  consideration  of  circumstances,  as  they 
do  on  motions  for  a  new  trial,  which  is  proof  that  it 
is  discretionary. — 2  Strange  1002,  6  Taunton  632. 

There  is  not  a  precedent  to  be  found  in  the  whole 
English  books,  where  a  writ  of  error  was  taken  on 
such  judgment — See  6  Taunton  58,  6  ib.  419,  1  Lord 
Raymond  548, 1  Henrr/  Bl  R.  36,  4  Term.  /?6p.228, 
1  Hardin  171,  2  Bur.  756.  Now,  how  do  the  Ame- 
rican authorities  consider  this  matter  ?—iSfe  17  John- 
son 3Ae,  6  Cranch 217,  2  Wkeaton  208,  1  Masonl^S. 
4  Wheaton  73,  9  ib,  676,  4  Cranch  273,  7  Carven 
573, 6  ib.  392. 

In  the  case  in  1  Stewart  66,  the  question  arose  on 
the  return  of  a  sci.  fa.  Then,  Wilkerson,  who  could 
not  become  a  party  by  motion,  should  have  issued  a 
sci.  fa.  to  revive  it,  because  a  year  and  a  day  bad 
elapsed. — 2  Tidd. — sci.  fa. 

2.  There  is  another  remedy :  he  may  move  this 
Court  for  a  mandamus  to  issue,  to  compel  the  Court 
to  proceed  and  do  what  is  right. — 2  Dunlap's  Prac- 
tice 1130,  5  Mass.  435,  9  ib.  389.  Here  are  two  au- 
thorities from  Massachusetts,"  which  are  in  point. 
This  is  not  a  final  judgment.  Can  they  not  renew 
their  application  if  they  produce  a  further  showing 
under  a  mandamus  at  another  time?  Here  they 
complain  that  they  obtained  a  judgment,  but  the 
Court  refused  to  enter  it ;  the  same  as  where,  in  Mas- 
sachusetts a  verdict  was  rendered,  but  the  Court  re- 
fused to  render  judgment  on  it.  5  Da7j  is  a  very 
strong  case,  286,  235. 
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It  is  shewn  in  6  Johnson  280,  that  on  a  motion  for 
a  mmc  pro  tunc  judgment,  a  mandnmus  will  lie,  to  al- 
low a  deed  to  be  filed  nunc  pro  tunc  after  error  brought. 
The  power  to  issue  a  mandamus  is  a  general  power 
to  compel  inferior  Courts  to  do  what  they  should,  that 
they  would  not  do  so  if  the  inferior  Courts  had  a  dis- 
cretionary power.  1  Johns.  Cases  "^"il  ;  "^^  Johns.  Ca- 
ses i79:  19  Johns.  Reports  2X7;  3  Wheal  on  433  ;  4 
Henn.  6^  Munf.  173. 

The  statute  of  1824  was  passed  subsequent  to  the 
rendition  of  judgment  in  this  case,  and  it  shows  two 
things. 

Ist.  That  the  power  did  not  exist  before. 

2ad.  That  there  is  a  limitation  in  it  as  to  time.    • 

I  will  advert  to  one  fact.  There  was  an  error  commit- 
ted, and  it  is  the  reason  why  a  demurrer  to  the  evi- 
dence was  put  in.  There  was  a  variance  in  the  date 
of  the  bill  with  the  declaration. 

The  Court  gave  judgment  for  the  plaintiff  in  er- 
ror, when  they  should  have  given  judgment  for  de- 
fendant in  error.  The  Court  said  they  had  a  right 
to  amend,  but  no  amendment  was  as-ked  for  or  made. 
I  Harris  ^  McHenry,  223,  shews  that  after  demurrer 
to  evidence  it  was  too  late  to  amend,  and  no  amend- 
ment could  have  been  then  made — 4  Wendell,  409. 
There  was  an  attempt  made  to*  correct  the  error,  but 
the  error  was  taken  advantage  of  in  a  legal  way.  If 
it  had  went  to  the  jury  the-  amendment  could  not 
have  been  made,  and  a  non-suit  would  have  been  the 
consequence. 

Thorington,  in  reply. 

The  act  of  the  Court  was  perfect ;  it  had  decided 
fully  the  matter  in  controversy   between  the  parties. 
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The  clerk  onaitted  to  tnake  the  correct  entry,  and  this 
omission  was  unknown  to  the  plaintiff.  The  objec- 
tions are,  1st.  That  there  is  no  power  in  the  Court 
to  make  the  correction.  2nd.  If  power  once  existed 
it  is  gone.  3rd.  That  the  Court  erred  in  giving  the 
first  judgment;  but  the  correctness  of  the  first  judg- 
ment cannot  here  be  questioned,  as  it  is  not  before 
us.  Many  statutes  of  amendments  have  been  cited. 
This  is  not  an  uuiendment,  but  it  is  not  material.  Mr. 
GoMthtvaite  says,  that  all  decisions  of  amendments 
are  founded  on  statutes,  but  this  is  not  the  case.  The 
note  in  Sanders,  says  that  at  Common  Law,  you 
may  eke  out  what  is  necessary  in  a  record.  The 
statutes  were  not  made  to  correct  cases  like  this,  but 
to  change  something.  In  the  case  in  If.  BJackstone, 
the  judgment  was  for  less  than  it  should  have  been: 
there  it  was  enlarged.  The  one  in  Strangey  786,  was 
an  omission  to  give  judgment  on  certain  counts  : 
this  was  a  case  of  an  amendment.  The  case  in 
Meade  S^  Selwyn,  *was  an  omission:  the  record  was 
afterwards  perfected.  This  was  a  case  of  ekitig  out, 
and  it  was  good  at  Common  Law.  That  authority 
applies  strictly  to  this  case:  a  practice  has  here  grown 
up,  and  as  it  is  covenient,  the  Court  will  sustain  it 

We  are  told  that  we  could  ask  for  dunandamusy  ta 
obtain  a  remedy,  but  what  kind  of  mandamus  could 
we  send  down  to  the  Court  below  ?  In  New  York  a 
mandamus  goes  to  an  officer  who  is  permanent  in  his 
office.  '  The  remedy  to  enforce  a  mandamus  com- 
pels obedience  by  attachment.  If  you  send  a  man^ 
damns  to  the  present  Judge  of  the  Circuit  Court,  he 
will  say  he  knows  nothing  about  the  matter — ^that  he 
was  not  sitting  when  the  judgment  was  given.  But 
here  the  mandamus  would  go    to    one  of  this  very 
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Court,  from  himself — ^he  must  answer  to  him- 
self. In  this  case  the  Judge  has  not  refused  to  act, 
he  has  acted  and  given  judgment  for  cost:  he  has  giv- 
en judgment  according  to  law  as  he  believes  it  to  be: 
Then  it  is  evident  that  a  mandamus  does  not  lie. 

Our  statute  and  constitution  have  given  to  this 
Court  a  general  supervising  power  and  control  over 
other  jurisdictions. 

In  relation  to  the  time  of  moving  for  this  amend- 
ment, this  Court  has  permitted-  amendments  after 
longer  time  than  this — see  Laprade  vs.  Crawell.  It 
is  true  that  the  Courts  generally  require  it  to  be  done 
early,  because  false  motions  might  be  made  and  they 
would  tend  to  delay;  but  this  does  not  apply  here. 
The  plaintiff  showed  anxiety  to  proceed  by  suing  out 
executions.  The  statutes  of  1824,  are  not  disabling 
statutes;  for  amending  and  creating  anew,  are  two  • 
distinct  things.  It  is  unnecessary  to  labor  this  case 
as  I  would  if  the  practice  on  it  had  been  established: 
the  law  must  be  settled,  and  it  is  all  important  th  t 
it  should  not  be  disturbed. 

White,  J. — Greorge  Wilkerson  now  deceased,  com- 
menced suit  on  a  bill  of  exchange  against  Henry 
Goldthwaite,  in  the  Circuit  Court  of  Montgomery 
county.  To  the  evidence  adduced  by  the  plaintiff", 
the  defendant  demurred,  and  at  the  April  term  1823, 
the  Court  overruled  the  demurrer  and  adjudged  the 
evidencQ  sufficient  to  maintain  the  issue  on  the  part 
of  the  plaintiff.  The  clerk  in  entering  the  judgment 
failed  to  mention  the  sum  recovered.  The  words  of 
the  judgment  after  stating  the  case  and  the  examina- 
tion thereof  by  the  Court  are  as  follows :  "  It  seems 
to  the  Court  that  the  said  evidence  is  sufficient  in 
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law  lo  maiiitt^.in  tlie  issue  joined  between  said  parties; 
therefore,  it  i-^  considered  by  the  Court  that  the  plain- 
tiff recover  of  the  defemiarit/'  without  saying  to  what 
amount.  Befcro  (he  defect  of  this  judgment  were 
discovered  several  executions  issued  ;  by  which,  howe- 
ver, none  of  the  money  was  made.  The  present 
plaintiff  in  error,  as  administrator  of  George  Wilker- 
son,  and  upon  sufiicient  notice  given,  moved  the  Court 
below,  at  the  Sr^ptember  term  16-28,  for  an  order  72unc 
pro  tunc,  to  perfect  ^aid  judgment.  This  motion  was 
overruled,- and  a  judgment  entered  against  the  jilain- 
tiff  for  costs.  This  decision  of  the  Circuit  Court  is 
now  before  us  on  writ  of  error  for  revision.  The  case 
presents  questions  of  iniportance,  and  perhaps  some 
of  real  difficulty.  In  argument,  it  is  conceded  that, 
as  the  cterk  was  bound  to  insert  the  sum  recovered, 
the  omission  to  do  this  was  a  clerical  error  or  mis- 
prision. But  the  defendant  contends  that  the  judg- 
ment could  not  be  amended  at  the  subsequent  term 
by  the  rules  of  the  Common  Law,  or  the  provisions 
of  our  statute  of  amendments  passed  in  1807,  and 
that  if  embraced  by  the  act  of  1824,  more  than  three 
years  had  elapsed,  and  the  right  to  amend  was  there- 
by barred.  It  is  undeniable,  that  the  Common  Law 
placed  many  restrictions  on  the  Courts  in  granting 
amendments,  and  hence  the  necessity  of  the  various 
statutes  of  England  to  prevent  injustice  from  mistakes 
and  casualties,  incident  to  the  imperfection  of  human 
action.  •  But  notwithstanding  this  stricta«s8,  mere 
ministerial  acts  were  amendable  at  Common  Lawa^ 
ter  the  term  had  passed.  The  Chief  Justice,  in  de- 
»i  straD<^e^^^^^^"?  ^^®  opinion  of  the  Court,  in  the  case  ofPhU- 
139.  *  ^5  vs.  Smttk,*  suys,  "that  continuances  might  be  en- 
tered at  any  time,  as  well  after  as  before  the  ji<3g- 
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ment,  and  he  took  a  distinction  between  judicial  and 
ministerial  acts."  The  first  of  which,  be  says,  were 
at  Common  Law,  amendable  at  any  time ;  and  as  ta 
amendments  of  judicial  acts,  *-a  difference  was  made 
between  such  as  deface  and  alter  the  rec6rd,  and 
tliose  which  afro  only  additional  to  it,  made  in  order 
to  eke  out  and  complete  it."   Now,  if  the  defect  here  ^ 

sought  to  be  amended,  were  in  strictness,  a  judicial  ] 

act,  might  it  not,  according  to  this  authority,  be 
amended.  It  would  be  merely  completing  the  re- 
€or(i,  or  in  the  language  of  the  book,  ekeing  it  out, 
80  as  to  make  it  complete.  Without  such  amend- 
ment the  judgment  is  most  inoperative  and  income 
plete :  and  if  to  perfect  it  be  allowed  by  Common 
Law,  then  it  might  well  have  been  done  without  the 
aid  of  statutes.  But  it  is  admitted,  the  omission  ia 
a  clerical  mistake,  the  insertion  of  damages  is  a  min* 
isterial  act,  and  therefore  clearly  embraced  by  the 
principles  of  the  case  referred  to. 

In  the  note  to  1  Saunders'  PI.  346,  Lord  Mamjidd 
says,  "  one  point  is  extremely  clear,  that  the  return 
of  the  caption  to  this  Court  is  merely  a  mmisterial 
act,  and  admitting  it  to  be  a  ministerial  act,  the  nrle 
in  PhiUips  vs.  Smith  is  conclusive,  that  ministerial 
acts  are  amendable  at  Common  Law  at  any  time.  On 
such  applications  as  this,  the  Court  of  B.  R.  has  adopt- 
ed the  rule  to  amend,  whenever  the  ends  of  justice 
require. 

In  6  Term  Rep.  8,  Mara  vs.  Guin,  Lord  Ken- 
yon  uses  this  strong  language,  "  the  forms  of  the 
Courts  are  always  best  used,  when  they  are  made 
subservient  to  the  justice  of  the  case ;"  and  the  eame 
(JiiJtinguished  jurist,  in  a  case  from  7  Term  R.  699, 
which  I   observe  referred  to  by  another  book,  (Jiutt 
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which  I  have  not  before  me,)  says  expressly,  that 
such  amendments  are  not  made  under  the  statutes 
of  Jeofails,  but  under  the  general  authority  of  the 
Courts. 

The  Court  in  the  case  of  SJiorts  vs.  Coffen^  execd- 
^^"^'^'  tor  of  Coffm^  after  taking  two  or  three  days  to  con- 
sider, were  clearly  of  opinion  to  amend  a  judgment 
against  an  executor,  de  bonis  proprm,  by  making  it 
de  bonis  testatoris,  si,  SfC;  et  de  bo7iis  propriisy  sinon, 
4SfC. :  and  that  too,  even  after  writ  of  error  had  been 
brought ;  and  in  niiUo  est  erratum  pleaded ;  and  an 
argument  in  the  Exchequer  Chamber — (upon  the 
authority  of  this  case,) — the  Court  of  New  York  al- 
1  Cowcnlowed  preciselv  a  similar  amendment.' 


•  1  Cain  9  In  the  case  of  Samin  and  others  vs.  Drake,*  the 
Court  permitted  the  judgment  to  be  signed  nuntpro 
tunc,  and  observed,  "  the  omission  was  the  neglect  of 
one  of  their  oflScers  which  ought  not  to  prejudice  any 
one."  Many  other  authorities  might  be  adduced,  if 
necessary,  to  the  same  point.  But  these  surely  are 
sufficient  to  shew  that,  by  the  very  constitution  of 
Courts  of  justice,  and  to  answer  the  ends  of  their 
creation,  they  have,  by  the  rules  of  the  Common  Law, 
power,  so  far  to  correct  the  omissions  of  their  own 
ministerial  officers  by  entering  judgments  nunc  pro 
tu7ic,  as  not  to  allow  their  mistakes  to  defeat  th^  pur- 
poses of  justice.  This  question,  however,  is  not 
strictly  open  for  discussion  in  this  State.  It  has 
long  been  the  practice  of  the  Circuit  Courtato  enter 
judgmsnts  nujic  pro  tunc,  whenever  essential  to  the 
interest  of  suitors  and  where  the  record  famished 
sufficient  data  for  such  judgments :  and  this  practice 
faa^  frequently  been  sanctioned  by  the  adjudications 
of  dhis  Court.     The  cases  of  Fugua  S^  Hefviett  vs. 
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Carriel  ^  Martin,^ — Ckmens  vs.  Judson  6f  Banks,h  *M'wor'» 
and  Draughan  vs.  The  Tombeckbee  Bank,  are  to  this  *  ib?d.  395. 
point 

But  it  is  further  insisted,  that  even  if  this  power 
be  allowed  the  Courts,  it  is  merely  a  discretionary 
power,  from  a  decision  in  the  exercise  of 'which  a 
writ  of  error  will  not  lie.  It  is  true  inferior  Courts 
do  possess  certain  discretionary  powers,  which  if 
abused,  can  not  be  corrected  on  error :  and  perhaps 
the  nature  of  these  powers  will  best  appear  by  refer- 
ence to  some  of  the  cases  in  which  they  are  known 
<o  exist.  Continuances,  new  trials,  and  motions  to 
amend  pleadings  out  of  the  time  prescribed  by  sta-* 
tute  for  their  being  filed,  are  of  this  character.  In 
such  cases,  though  a  mistake  of  a  Court  might  as  se^ 
riously  injure  a  party  as  an  error  in  the  final  judg- 
ment, yet  a.w^rit  of  error  would  not  lie.  The  poli- 
cy of  the  law  requires  this ;  for,  from  the  very  na- 
ture of  the  enquiries,  it  is  impossible  that  a  revising  . 
Court  shonld  be  as  fully  in  possession  of  the  facts  ne- 
cessary to  a  judicious  exercise  of  such  discretion,  as 
the  inferior  tribunal,  before  \vhich  they  are  all  de- 
veloped. As,  however,  there  are  evils  attending 
this  restriction,  it  should  never  be  carried  beyond  the 
reasons  on  whicli  it  is  founded  ;  and  perhaps  it  may 
be  assumed  as  a  good  general  principle,  at  least, 
that -whenever  a  case  can  be. exhibited  of  record  to 
an  appellate  Court,  in  precisely  the  same  attitude 
whiich  it  presented  in  the  Court  below*,  a  writ  of  error 
will  lie,  if  the  judgment  be  final.  What  then  is  there 
in  this  case,  which  was  exhibited  in  the  Circuit 
Com*t,  and  l!:3.t  does  not  appear  of  record  here? 

We  have  Uetbro  us  the  entire  grounds  of  the  mo- 
-tion,  and  all  the  ficti^  of  t!ic  c^se.      I  can  conceive,  of 
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nothing  which  would  have  influenced  the  Circuit 
Court,  which  is  not  now  before  us  for  our  considera- 
tion. 

But  again,  I  think  it  fairly  deducible  from  the  au- 
tliorities  already  referred  to,  on  another  branch  of  this 
ioase,  that  where  a   ministerial  oflScer  of  a  Court  is 
required  by  law  to  do  a  particular  act,  which  he 
fails  to  do,  greatly  to  the  prejudice  of  a  suitor's  rights, 
it  is  not  duly  the  province  of  the  Court   to  correct 
jkhat  error,  when  there  is  sufficient  data  on  which  it 
can  be  amended  with  legal  certainty  and  precisioa, 
but  that  it  is  the  undoubted  right  of  the  injured  par- 
ty to  demand  that  the  error  should  be  corrected.  The 
judgment  was  the  means  of  redress  given  by  the  law 
to  the  party ;  but  as  at  first  entered,  it  was  insu& 
dent  hr  the  purpose  designed.     Then  surely,  upon 
a  proper  case  presented  to  a  Court,  having  ample  pow- 
ers, it  was  as  much  a  matter  of  right  to  demand  its 
amendment,  in  order  to  attain  the  very  object  of  th^ 
law  itself,  as  to  have  had  it  entered  correctly,  when 
the  demurrer  was  disposed  of.     It  is,  however,,  far- 
ther contended,  that  admitting  a  writ  of  error  might 
have  been  prosecuted  by  ihe  other  party,  had  the 
Court  allowed  the  amendment,  it  will  not  lie,  as  the 
case  is  now  situated — the  Court  having  refused  the 
motion.     That  it  is  not  a  final  judgment  within  the 
meaning  of  our  statute,  allowing  writs   of  error; 
and  that  if  the  plaintiif  be  aggrieved,  he  must  seek  re- 
dress by  a  TTimdamus.     Why   was  not  this  a  final 
judgment  ?     It  was  clearly  a  final  disposition  of  the 
case  on  the  circuit,  for  no  other  Judge,  according  to 
the  established  practice  of  our  Courts,  would,  after- 
veards,  have  heard  the  motion.     It  was,  moreover,  a 
judjijment  for  costs,  by  which  the  party  was  aggrieved, 
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and  for  which  an  execution  would  have  issued.  To 
•my  mind  there  is  not  that  wide  distinction  bet\\-een 
a  judgment  den3ang  and  one  sustaining  a  motion,  - 
which  is  supposed :  at  least  this  Court  has  not  re- 
<}Ognized  the  distinction.  For,  during  this  very  term, 
we  have  taken  cognizance  of  a  judgment  of  the  Cir- 
cuit Court  of  Jefferson  county,  where  there  was  a 
refusal  on  motion,  to  enter  satisfaction  of  record,  and 
have  afl&rmed  that  judgment. 

In  the  case  of  Creighton  vs.  Deub/"  the  point  v/as  i^p"^55. 
expressly  made,  whether  a  w-rit  of  error  would  lie 
from  a  decisioii  of  the  Circuit  Court,  overruling  *a 
motion  to  quash  an  execution ;  and  the  Court,  uj>oa 
the  authority  of  several  cases  there  cited,  say,   that 
the  decision  was  a  final  judgment  upon   the  matter 
therein  litigated ;  and  tlie  party  dissatisfied   had  a 
right  to  have  it  reviewed  in  this  Court.     Indeed  the 
doctrine  seems  to  have  been  so  well  understood  that 
in  the  case  of  Thurman  vs.  Matlhervs,''  which  was  a^st^wt's 
writ  of  error  to  reverse  for  refusing  to  arrest  the  judg-  ^^* 
ment  below,   the    question  was   not  made ;  though 
in  other  States  it  has  been  determined  that  on  such 
refusal,  error  would  not  lie. 

Between  the  case  in  Nino7''s  RepcrrtSy  and  the  pre- 
sent, I  can  perceive  no  difference  in  principle;  and  we 
are  not  disposed  to  disturb  a  settled  and  ^utary  rule 
to  fevor  wlxat,  at  best,  is  nothing  more  than  a  distinc- 
tion without  a  difference ;  especially  when  the  reme- 
dy by  mandamus,  if  it  could  be  liad,  would  be  dila- 
tory and  badly  adapted  to  the  organization  of  our 
Courts.  We  are  therefore  of  opinion,  that  the  Court 
below  erred,  in  refusing  to  amend  the  judgment  nunc 
pro  tunc — for  which  the  judgment  must  be  reversed, 
iincl  the  cause  remanded. 
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In  doing  this,  we  have  not  felt  ourselves  authorised 
to  .c^o  farther  back  than  to  the  single  enquiry,  wheth- 
er the  Circuit  Court  ou^ifht,  or  ought  not,  to  have  sus- 
tained the  motion  to  perfect  the  original  judgment,  by 
allowing  the  amount  recovered  to  be  inserted.  Up- 
on all  the  other  features  of  the  case,  the  Judge  had 
passed  in  overruling  tlie  demurrer  to  the  evidence, 
and  if  he  erred,  it  will  be  matter  for  future  revisal. 

Taylor,  J. — As  my  opinion  corresponds  with  that 
of  the  majority  of  the  Court,  as  delivered  by  my  bro- 
ther White,  on  every  point  but  one,  it  is  only  ne- 
cessary for  me  to  notice  that  one. 
•  I  believe  that  there  is  no  final  judgment  in  the 
Court  below,  and  that  the  motion  to  dismiss  the  writ 
of  error  should  be  sustained. 

I  understand  a  final  judgment  to  he  res  ad/udicata 
.That  the  question  which  has  been  decided  can  not 
be  again  agitated  in  the  Court  which  made  the 
decision,  in  the  same  form.  This  is  certainly  not 
the  case  wdth  respect  to  a  motion  for  a  judgment  nu?K 
pro  tunc,  which  is  overruled.  I  am  avrare  that  some 
additional  reason  must  be  shewn  before  the  Court 
would  again  hear  a  motion  which  had,  at  a  previous 
term,  been  overruled,  but  it  is  by  no  means  difficult 
to  imagine  cases  in  which  it  would  be  done.  If  in  a 
new  county,  where  lx)oks  were  not  to  be  had,  such 
a  motion  were  made  and  overruled,  but  upon  consult- 
ing authority,  it  was  found  tliat  the  cases  all  sustain- 
ed the  moti-^n,  certainly  it  vrould  be  hoard  again. 
But  it-if^- not  (litricvilt  to  supjiose  a  raso,  in  which  ex- 
treme injustice  v»'oiild  atter.d  a  contrary  practice.  A 
motion  of  tlie  kind  is  made  und  overnilcHl,  from  thi' 
insviffjoieucy  of  the  evidence  ruldiiccd    in    support  of 


Digitized  by  VnOOQ IC 


JULY  TERJM,  1831. 


175 


WlLK«RSO>    VS.    i»1»U>THWAlT£. 


the  motion.  It  is  reasonable  to  be  presumed  that  the 
Supreme  Court  would  decide  in  the  same  way ;  but 
afterwards,  an  old  docket,  wiiich  had  been  mislaid,  is 
found,  containing  a  distinct  memorandum  of  the 
judgment,  in  the  hand  writing  of  the  Judge  who  pre- 
sided. This  additional  testimony  can  not  be  used 
on  the  trial  in  the  appellate  Court,  because,  strictly, 
forms  no  part  of  the  record :  is  the  party  to  remain* 
without  redress  ?     So  the  Court  determines. 

But  it  has  been  said  that  the  peculiar  organization 
of  our  Court  demands  the  decision,  that  one  Judge 
will  not  hear  the  judgment  of  his  predecessor  con- 
troverted. To  my  mind  this  objection  produces  no 
difficulty.  By  the  alternation  of  the  Judges,  it  was 
never  intended  to  change  the  rules  of  decisions,  nor 
to  cast  new  burthens  upon  suitors,  and  although 
I  should  feel  as  great  a  delicacy  as  any  person  in 
rehearing  points  discussed  \fhich  had  previously 
b^en  decided  by  another  member  of  the  bench,  in 
the  same  cause,  yet  if  new  facts  were  introduced 
which  were  not  before  him,  I  should  not  hesitate  to 
hear  and  to  determine. 

But  this  is  not  a  matter  left  to  reason  alone;  the 
thorities  are  full  upon  the  subject. 

It  is  unnecessary  to  adduce  authority  to  prove  that 
a  writ  of  error  can  be  sued  out  upon  no  other  than  a 
Jinal  judgment.  This  position  has  been  taken  so  of- 
ten by  this  Court,  and  is  so  completely  within  the 
words  of  our  statute,  which  is  affirmatory  of  the 
Common  Law,  as  maintained  by  an  unbroken  chain 
of  decisions,  that  it  would  be  but  time  lost  to  occupy 
any  on  this  part  of  the  subject.  But  the  question 
i^  what  is  a  final  jvdgment  ? 

In  the  case  of  Horne  vs.   ^araey,' Chief  Justice  •^^_J«^"»' 
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Spencer  speaks  of  it  as  settled  law,  Ih^  if  a  judgment 
be  arrested  for  the  insufficiency  of  the  declaration, 
that  a  writ  of  error  will  not  lie.  See  the  same  doc- 
R.  loi!*"*  trii^e  in  Bayard  vs.  Malcolms  When  a  judgment  i* 
arrested,  there  is  a  decision  of  the.  Court  arresting, 
that  judgment,  and  costs  are  uniformly  given  to  the 
party  making  the  motion;  yet  it  is  not  a  final  judg- 
ment. Another  action  may  be  brought  on  that  which 
constitutes  the  foundation  of  the  suit  in  which  the 
judgment  was  arrested.  So  it  has  been  determined  in 
this  Court;  that  a  writ  of  error  will  not  be  sustained  on 
a  judgment  of  nonsuit.  Why  ?  Other  reasons  may  be 
given,  it  is  true,  but  the  strongest  is  because  it  is 
not  a  final  judgment ;  the  party  has  remedy  by  an- 
other action.  The  same,  it  seems  to  me,  is  the&nly 
consistent  doctrine  in  the  case  before  the  Court.  A 
Court  overrules  a  motion  for  a  judgment'  nunc  pro 
tunc.  Is  there  a  final  judgment  rendered  by  the 
Court?  Does  the  case  assume  the  nature  of  res  a^u* 
dicata^t  Surely  not.  The  plaintiff  may  institute 
another  action,  and  prosecute  it  to  a  recovery.  It  is 
unnecessary  to  multiply  authorities  to  support  this 
positionr. 

But  it  is  said,  that  this  Court  has  adoptod  a  differ- 
ent rule.  It  is  true,  that  the  decision,  on  a  motion  to 
quash  an  execution,  whether  sustaining  or  refusing 
it,  has  been  determined  by  this  Court  to  be  ground 
for  error. 

The  opinion  given  in  the  case  rests  for  authority 
entirely  on  some  Virginia  cases ;  but  neither  in  that 
State,  nor  any  other,  can  a  decision,  analagons  to  the 
one  which  is.  asked  in  this,  be  found.  A  motion  to 
quash  an  execution,  even  if  unsuccessful,  places  the 
party  in  a  very  different  situation  from  one  in  arrest 
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of  judgment,  or  for  a  judgment  nunc  pro  tunc.  In 
the  firist  case,  the  plaintiff  has  not  only  a  subsisting 
judgment,  but  the  means  of  immediately  coercing 
that  judgment.  Delay  here  would  be  dangerous, 
and  before  the  defendant  could  regularly  proceed  by 
mandamus,  it  might  be  too  late.  Not  so  here — 
none  of  this  urgency  exists,  and  the  party  has  ample 
time  to  pursue  that  remedy,  which  has  heretofore 
been  open  to  him,  without  the  probability  of  being 
placed  in  a  worse  situation. 

It  is  certainly  unnecessary  to  answer  the  argument 
which  is  founded  upon  the  decisions  of  this  Court, 
sustaining  writs  of  error  which  brought  up  cases 
after  a  judgment  nunc  pro  tunc  had  been  ordered  by 
ah  inferior  Court.  It  requires  no  astuteness  to  per- 
ceive that,  in  such  case,  there  is  a  final  judgment. 
The  record  is  made  perfect  by  the  judgment,  and  the 
whole  case  is  open  for  re-examination  by  this  Court. 
Tlie  party  is  not  confined  to  errors  committed  in  the 
proceedings  upon  the  judgment  nunc  pro  tunc,  for 
that  constitutes  only  a  part  of  the  record  which  it 
perfects. 

I  am,  therefore,  of  opinion,  the  writ  of  error  should 
be  cfismissed. 

My  opinion  was  the  same  in  the  case  oi  Baylor  \^. 
McGregor  S^-  Darling,  decided  at  a  previous  day  of 
this  term'. 
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if 

It  is  in  the  power  of  a  [mrty  applying  for  the  ciiarge  of  a  Court,  to  have  it  spe* 
cifically  applied  to  every  point  ariiiing  on  the  evidence;  and  where  the  charge 
is  asked  in  such  general  manner,  as  that  when  given  it  may  not  be  as  ei- 
plicitas  the  testiniony  would  authorise:  it  is  not  a  ground  of  reversal,  that 
the  charge  was  too  general. 

A  party,  undertakit^  to  perform  a  piece  of  work  for  another,  will  be  required 
to  complete  it  according  to  the  contract,  but  where  the  work  fails  after  its 
completion,  by  any  means  not  within  the  control  of  the  contracting  party, 
this  will  not  bar  a  recoveiy  tor  the  price  contracted  to  be  paid. 

In  error  from  Mobile  Ciruit  Court. 

This  was  an  action  of  assumpsit.     Toulmin,  the 
defendant  in  error,  had  undertaken,  for  a  stipulated 
price,  to  build  the  walls  of  a  brick  house   for  the 
plaintiffs.     Shortly  after  their  completion,  the  house 
fell,  and  the  present  action  was  brought  to  recover 
the  amount  contracted  to  be  paid  for  the  work.  The 
witnesses  examined  on  the   trial,  assigned  different 
reasons  for  the  destruction  of  the  house.     By  some, 
it  was  attributojfl  to  a  defect  in  the  roof;  and  by  others 
to  a  pile  driving  machine,  in  operation  in  an  adjoin- 
ing lot.     The  Court  charged  the  jury,  "  that  if  from 
the  evidence,  they  believed  Toulmin  had  performed 
the  agreement  on  his  part,  and  that  on  the  erection 
of  the  building,  there  was  no  deficiency  in  the  work, 
or  in  the  materials^  which  occasioned   the    walls  to 
fall,  but  that  their  falling  was  fairly  attributable  to 
some  other  cause,  not  created  by  Toulmin,  or  within 
his  control ;  then  they  should   find  in  his  favor — 
otherwise,  their  verdict  should  be  against  him." 

The  defendants  below,  by  their  counsel,  excepted 
to  this  charge  of  the  Court,  and  assigned  for  error 
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here,  that  the  charge  was  too  general — that  it  was 
speculative  and  erroneous  in  law,  and  calculated  to 
mislead  the  jury. 

* 
Hitchcock  and  GordoUy  for  pliaintifF. 
Elliott  4"  Crawford,  contra, 

Lipscomb,  C.  J. — The  facts  of  this  case,  as  far  as 
they  can  be  collected  from  the  record,  are  these : — 
Toulmin,  the  defendant  in  error,  had  undertaken  to 
build  the  walls  of  a  brick  house  for  the  plaintiflFs  in 
error.  The  walls  were  built,  and  a  short  time  after 
the  roof  had  been  put  on,  the  building  fell  down. 
This  action  was  brought  by  Toulmin,  to  recover  the 
price  stipulated  to  be  paid  for'  it.  The  foundation  for 
the  walls,  it  is  understood,  was  not  to  be  made  by 
Toulmin.  It  appears,  from  the  bill  of  exceptions, 
that  a  great  many  witnesses  were  examined  on  the 
trial,  and  much  contrariety  of  opinion  expressed  as 
to  the  cause  of  the  falling  of  the  walls.  One  of  the 
walls  was  not  plumb ;  and  it  was  the  opinion  of 
some,  that  the  wall  was  originally  plumb,  but  that 
the  bulge  had  been  occasioned  by  the  jarring  of  the 
earth,  from  the  use  of  a  pile  driving  machine,  be- 
longing to  Mr.  Hitchcock,  on  a  lot  adjoining,  when 
the  wall  w  as  only  about  eight  feet  high ;  and 
others  were  of  opinion,  that  it  was  attributable  to  a 
defect  in  the  roof  "  The  Court  charged  the  jury, 
that  if,  from  the  evidence,  they  believed  that  Toul- 
min had  performed  the  agreement  on  his  part,  and 
that  in  the  erection  of  the  building  there  was  no 
deficiency  in  the  work,  or  in  the  materials,  which  oc* 
casioned  the  walls  to  fall,  but  that  the  falling  of  the 
walls  was  fairly  attributable  to  some  other  cause  not 
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created  by  him,  or  within  his  control,  then  they 
should  find  in  his  favor — otherwise,  their  verdict 
should  be  against  him." 

The  objection  taken  to  this  charge  is,  that  *'  it  is 
speculative,  and  erroneous  inlaw,''  and  calculated  to 
mislead  the  jury';  that  under  this  charge,  the  jury- 
might  have  thought,  that  if  the  pile  driving  machine 
had  been  the  cause  of  the  walls'  falling,  Toulmin 
would  have  been  still  entitled  to  a  recovery,  when  it 
was  his  duty,  under  the  contract,  to  have  made  good 
the  defect  in  the  wall  when  it  occurred,  and  not  to 
have  progressed  with  the  work  until  the  defect  had 
been  repaired.  It*  was  not  agreed,  that  this  had  been 
the  view  taken  by  the  jury,  bui  only  that  they  might 
so  have  viewed  it. 
*  2  Peters  ^^  CMfoc  €t  ul  VS.  Reimker,^  Judge  Story y  in  giv- 
R.  e85.  ing  the  opinion  of  the  Court,  objects  to  the  charge  of 
the  Court  below,  on  the  ground  that  it  was  specula- 
tive, and  on  a  hypothetical  state  of  facts  not  warranted 
by  the  evidence;  but  his  objection  was,  mainly,  to  its 
being  erroneous  in  point  of  law. 

In  a  case  between  the  same  parties  in  11  Whea- 
torij  59,  one  of  the  grounds  relied  on  was,  that  the 
Court  below  had  erred  in  charging  the  jury  erro- 
neously in  a  hypothetical  case,  not  warranted  by  the 
testimony.  Chief  Justice  Marshall  in  giving  the 
opinion  of  the  Court,  recognizes  the  power  of  the 
Court  to  revise  such  a  case,  and  reverse  it,  if  such 
.  erroneous  charge  had  an  influence  in  procuring 
the  verdict  of  the  jury.  I  infer  from  the  tenor  of 
his  remarks,  that  to  make  it  a  ground  of  reversal, 
there  must  be  a  concurrence  of  error  in  point  of  law, 
in  the  charge  given,  and  an  influence  on  the  jury  in 
formini^  their  verdict.     If  given  under  such  circum- 
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stances,  as  not  to  influence  them,  it  would  not  be  a 
sufficient  ground  for  the  reversal. 

In  the  case  of  Lyon  et  ai  vs.  The  Huntington 
Bank,*  several  bonds  were  assigned  to  the  Bank  Jj^^^.^^^^f* 
with  powers  of  attorney  to  confess  judgment,  (and 
this  was  done  at  the  request  of  the  Bank,)  as  colla- 
teral security,  as  well  for  the  Bank  as  for  the  endor- 
sers of  a  note  discounted  by  the  Bank.  The  Bank 
had  possession  of  the  bonds  so  assigned.  The  de- 
fence set  up  was  the  negligence  of  the  Bank  in  not 
collecting  the  bonds  so  assigned ;  the  judge  in  the 
Court  below,  charged  the  jury,  that  the  not  entering 
judgment  on  the  bonds  and  issuing  executions  was 
as  much  the  fault  of  the  endorsers,  as  the  Bank.  The 
Supreme  Court  reversed  this  judgment,  and  Chief 
Justice  Tilghman,  in  giving  the  opinion  of  the  Court, 
rests  the  reversal  mainly  on  the  ground,  that  the 
charge  given  was  wrong  in  point  of  law,  and  on  a 
question  material  to  the  endorsers.  The  bonds  were, 
in  possession  of  the  Bank,  and  the  endorsers  had  no 
control  over  them.  If  there  was  any  agreement  by 
which  the  Bank  was  relieved  from  using  diligence  in 
the  collection  of  the  bonds,  it  was  incumbent  on  it,  to 
make  that  fact  out  in  evidence.  This  case  was  not 
decided  on  the  ground  of  the  charge  being  specula- 
tive, but  that  it  was  wrong  on  a  point  material  to  the 
endorsers. 

The  conclusion  to  be  drawn  from  these  cases,  seems 
to  me,  to  be,  that  to  make  a  decision  of  ati  abstract 
question,  not  called  for  by  the  testimony,  ground  of 
a  reversal,  it  must  be  wrong  in  point  of  law,  and 
must  have  had  an  influence  'on  the  jury  in  forming 
their  verdict:  much  stress  seems  always  to  be  laid 
on  the  last.     How  the  Court  in  Chirac  v.  Reinecker, 
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(before  referred  to)  came  to  the  conclusion,  that  the 
uncalled  for  opinion,  on  an  abstract  question,  had  an 
influence  on  the  jury,  does  not  appear  from  the  re- 
cord, further  than  may  be  collected  from  the  fact, 
that  the  charge  was  made  at  the  request  and  in  the 
precise  language  of  the  party,  who  obtained  the  ver- 
dict ;  the  inference  from  this  circumstance  is  very 
strong,  that  the  charge  had  the  influence  ascribed 
to  it. 

In  the  case  of  Barton  vs.  Gldsgo?Vj*  the  doctrine  is 
&  Rawi?*^^^^  down,  that  if  the  Court  is  not  called  on  to  charge 
i49.  the  jury  on  a  particular  point,  and  in  its  general 
charge  lays  down  the  general  principles  of  the  law 
correctly,  the  judgment  will  not  be  reversed,  because 
a  more  pertinent  charge  might  have  been  given.  If 
there  are  particular  circumstances  to  exempt  tlie 
case  from  the  operation  of  a  general  rule,  it  is  the 
business  of  counsel  to  ask  the  opinion  of  the  Court,  of 
the  law  on  those  circumstances. 
»» 2  Peters,  In  the  casc  of  Pennock  and  Sellers  vs.  Dialogue.'' 
the  evidence  was  set  out  in  the  record,  and  the  ques- 
tion was  raised,  that  it  called  for  other  and  explanatory 
directions  to  the  jury  than  were  contained  in  the 
charge  of  the  Court  below.  Judge  Storij,  in  giving 
the  opinion  of  the  Court,  says,  that  it  is  no  ground  of 
reversal,  that  the  Court  below  omitted  to  give  direc- 
tions to  the  jury  on  any  points  of  law  w^liich  might 
arise  in  a  cause,  where  it  was  not  requested  by  ei- 
ther party  at  the  trial.  It  is  sufficient  for  us,  that 
the  Court  has  given  us  erroneous  directions.  If 
either  party  deems  any  point  presented  by  the  evi- 
dence, to  be  omitted  in  the  charge,  it  is  com  potent  for 
such  party  to  require  an  opinion  of  the  Court  upon 
that  point.      If  he  does  not,  it  is  a  waiver  of  it.      Let 
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US  apply  the  principles  of  the  case  cited,  to  the  one 
under  consideration.  Is  the  charge  of  the  Court  be- 
low, speculative  and  erroneous  in  law  :  and  if  it  is,  has 
a  reasonable  ground  been  shewn  from  which  to  infer 
that  it  had  an  influence  on  the  jury  in  forming  the 
verdict  ? 

The  charge  of  the  Judge  must  be  taken  altogether, 
if  we  wish  to  arrive  at  its  true  meaning :  it  is  not  to 
be  detached,  and  separate  members  of  the  same  sen- 
tence to  receive  a  construction  as  though  it  stood  un- 
conaected  with  other  members  or  branches  of  the 
sentence.  The  charge  must  also  be  applied  to  the 
state  of  facts  presented  by  the  record.  The  evidence 
shewed  that  the  house  had  fallen,  after  it  had  passed 
from  the  hands  of  Toulmin.  Then,  in  the  language 
of  the  Judge's  charge,  if  he  had  performed  the 
agreement  on  his  part,  he  was  Entitled  to  recover. 
This  part  of  the  charge,  that  if  he  had  performed  the 
agreement  on  his  part,  is  very  comprehensive  ;  it 
would  embrace  every  thing  that  the  law  of  his  agree- 
ment re^iuired :  any  failure,  the  least  possible  under 
this  instruction,  would  prevent  a  recovery.  It  was 
so  far  strictly  appropriate  aud  pertinent  to  the  facts 
disclosed  by  the  record.  Let  us  see  if  the  subse- 
quent parts  of  the  charge  convey  a  different  meaning. 
The  Judge,  after  telling  the  jury  what  was  required 
by  the  agreement,  by  way  of  illustration,  says,  that 
if  the  falling  of  the  wall  was  fairly  attributable  to 
some  other  cause  not  created  by  him,  or  within  his 
control,  he  was  entitled  to  recover — meant  nothing 
more  than,  if  after  such  fulfilment  of  his  agreement 
in  every  thing  that  the  law  required,  the  wall  had 
fallen,  he  was  not  accountable-^that  his  risk  extend- 
ed no  farther  than  to  the  completion  of  the  work  he 
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had  undertaken.  If  there  had  been  a  different  state 
of  foots,  and  Toulmin  had  attempted  to  excuse  him- 
self from  performance,  the  Judge's  charge  would  then 
have  been  fairly  obnoxious  to  the  objections  taken,  as 
nothing  would  excuse  for  a  non-performance — not 
even  the  acts  of  God.  If  the  walls,  before  they  were 
finished,  had  been  pvostrated  by  a  storm,  an  earth- 
quake, or  any  other  cause,  the  contractor  would  still 
be  bound  to  finish  them  according  to  contract. 

This,  however,  is  nothing  like  the  state  of  facts  pre- 
sented. It  is  to  the  last  branch  of  the  charge,  that 
the  plaintiffs  in  error  ground  their  objections,  and  con- 
tend that  it  would  authorise  the  jury  to  excuse  Toul- 
min from  the  eflects  of  the  machine  for  driving  pi- 
ling on  the  walls.  If  the  operation  of  the  machine, 
had  the  effect  to  bulge  the  wall,  not  from  any  defect 
in  the  foundation.  Toulmin  was  certainly  bound  to 
repair  it ;  but  if  this  deleterious  effect  on  the  wall 
was  produced  from  a  want  of  a  good  foundation,  he 
would  not  bo  accountable  for  it.  If  he  failed  in  do- 
ing any  thing  the  law  of  his  contract  required  of  him, 
he  had  not  performed  and  had  not  brought  himself 
under  the  Judge's  charj^e.  It  is  true,  that  he  may 
have  had  no  control  over  the  machine  that  some  of 
the  witnesses  supposed  occasioned  the  defect  in  the 
wall,  but  ho  had  a  control  over  that  defective  wall. 
If,  therefore,  the  last  part  of  the  Judge's  charge  should 
1)0  carried  back,  and  construed  to  relate  to  the  period 
whilst  the  work  was  in  pronrress,  it  is  altogether  con- 
sistent, and  did  not  authorise  the  jury  to  relieve  Toul- 
min from  any  thing  that  his  contract  required. 

If  the  char<:j(^.  was  too  general  and  not  sufficiently 
cxpHcit  on  nny  point,  and  the  plaintiffs  in  error  had 
biTxi  under  any  apprehension  that  it   would  not    l>o 
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sufficiently  understood  by  the  jury  in  applying  it  to 
a  particular  point  in  their  case,  it  was  their  province 
to  ask  the  Court  to  instruct  the  jury  on  the  law,  as 
applicable  to  such  point.  They  should  have  asked 
the  Judge  to  instruct  the  jury,  that  if  they  believed, 
the  falling  of  th^  wall  was  in  consequence  of  its  be- 
ing thrown  out  of  place  by  the  jarring  produced  from 
..  the  operation  of  the  machine,  and  that  this  was  not 
from  a  want  of  a  good  foundation,  that  Toulmin  was 
not  entitled  to  recover.  The  Judge  would  have  been 
fully. apprised  of  Ihe  point  wished  to  be  presented, 
otherwise  he  could  not  know  to  what  part  of  the 
charge  the  exception  was  taken.  This  view  is  fully 
supported  by  the  case  of  Pennock  S^  Sellers  vs.  Dia- 
logue, 

We  should  not  be  astute  in  seeking  grounds  for 
reversing  the  judgments  of  Courts  below:  if  there  is- 
an  ambiguity  we  should  incline  to  support  the  judg- 
ment, rather  than  to  reverse ;  and  in  all  cases,  if  (he 
error  is  not  clear  from  the  record,  we  should  affirm.. 
The  party  seeking  a  reversal  must  be  spepific  in  shew- 
ing the  error  complained  of  It  is  not  sufficient  that 
there  may  have  been  error:  it  must  be  shewn  to  have 
intervened. 

The  Court  was  not  requested  to  give  any  particu- 
lar charge :  but  the  charge  was  a  general  one,  in 
which  it  seems  to  me  the  general  principles  of  the 
law  of  the  case  were  correctly  laid  down.  It  isnei- 
ther  speculative,  nor  erroneous.  It  was  not  as  ex- 
plicit as  the  testimony  would  have  authorised;  but 
this  is  no  crround  of  reversal 


o 


CoLLiKH,  J. — 1  am  of  opinion  that  the  judgment 
of  the  Cirruit  Court  should  not  be  sustained.     The 
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charge  of  the  Judge  seems  to  me  to  proceed  upon  the 
hypothesis  that  the  failure  of  a  party  to  perform  an 
express  covenant  may  be  excused  by  shewing  that 
he  was  prevented  by  the  interference  of  a  third  per- 
son over  whose  acts  he  had  no  control.     The  coyi- 
c  c^^83  v^^^®  IS  ^00  well  settled  to  require  discussion  at  this 
Md  221— day,  and  is  not  denied  in  the  opinion  of  the  majority.* 
Ea8""650,      The  proof  went  to  shew  that,  in  the  opinion  of  some* 
J^^sd-of  the  witnesses,  the  wall  received  an  injury  while  in 
'^^       the  progress  of  erection,  by   the  operation  of  a  pile 
driving  machine  contiguous  to  it,  employed  by  an- 
other person,  which  occasioned  its  fall.     If  the  wall 
received  an  injury  while  incomplete,  and  the  defen- 
dant, without  repairing  the  injury,  went  on  to  com- 
plete it,  he  certainly  did  not  satisfy  the  stipulations  of 
his  contract :  and  the  charge  of  the  Court,  by  which 
the  jury  were  informed  that  if  the  fall  was  produced 
by  an  agency  over  which  the  defendant  had  no  con- 
trol, was  equivalent  to  saying,  if  the  fall  resulted  from 
the  employment  of  the  pile  driving  machine  the  plain- 
tiffs were  not  entitled  to  recover. 

The  idea  that  it  is  not  error  if  a  Court  omit  to  in- 
struct the  jury  upon  all  the  questions  of  law  which 
the  facts  elicit,  unless  particularly  requested,  is  cer- 
tainly Veil  founded  ;  and  to  that  effect  is  Pennock  et. 
itep^r^^S^^*  vs.  Diahgtie^  But  neither  of  these  cases,  or  any 
Beawr.  and  other  withiu  the  scope  of  my  reading,  goes  the  length 
of  determining,  that  if  the  charge,  as  applicable  to 
the  facts,  is  erroneous,  that  the  judgment  shall  ne- 
vertheless be  sustained,  because  the  Court  was  not 
requested  to  modify  it. 

But  if  I  have  misconceived  the  charge  in  suppo- 
sing it  to  be  erroneous  in  point  of  law,  I  certainly 
cannot  be  mistaken  in  attributing  to  it  a  direct  ten- 
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dency  to  mislead  the  jury,  by  inducing  them  to  be- 
lieve that  if  the  fall  was  occasioned  by  the  pile  dri- 
ving machine  the  defendant  was  not  liable ;  and  if 
such  was  its  most  probable  effect  the  judgment  is  er- 
roneous., ©te.^*^^'' 

In  every  view  in  which  I  can  consider  this  case,  I 
think  the  judgment  should  be  reversed. 

Crenshaw,  J.  not  sitting. 


T0MBI:CKB!:K  bank  ccrsus  STRONG'S  KAECUTORS, 

Where  the  Clerk  in  ehiering  a  juilgment.  makes  the  entry  in  short,  referring 
to  anotlier  judgment,  the  entry  of  which  \a  full  and  in  proper  form,  such 
judgment  will  not  be  deemed  perfect,  so  as  to  authorit*  issuance  of  exectt> 
tion  thereon. 

Each  judgment  entered  during  a  term  must  be  of  itself,  full  and  in  proper  form, 
and  liie  imperfections  of  one  cannot  be  correcti*d  by  a  reference  to  ano- 
ther. 

On  the  determinaiion  ofa  motion  quashing  an  execution,  ^  writ  of  error  will 
lie. 

The  Tombeckbee  Bank  obtained  a  judgment  i^ 
the  Circuit  Court  of  Washington  against  several  par- 
ties among  whom  were  the  defendants  in  error.  The 
Clerk  ill  entering  up  the  judgments,  drew  out  one 
in  proper  form  and  at  length,  and  entered  the  rest  in 
short,  referring  tp  the  first.  The  judgment  against 
the  defendants  was  in  short,  and  on  it,  execution  had 
issued.  On  motion  made,  the  Court  quashed  the 
execution,  on  tlie  ground  of  there  being  no  sufficient 
judgment,  on  which  it  could  issue. 
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A  writ  of  error  to  reverse  this  decision  was  there- 
upon taken  to  this  Court. 

Hitchcock,  for  Plaintiff — Elliott,  contra. 

Taylor,  J. — In  this  case,  the  Court  below  quash- 
ed an  execution  which  had  been  issued  in  favor  of  the 
Bank  against  the  defendants,  on  the  ground  that 
there  was  no  sufficient  judgment  to  authorise  the  ex- 
ecution ;  and  the  writ  of  error  was  sued  out  to  reverse 
this  decision. 

The  case  has  been  argued  upon  its  merits,  and 
also  upon  a  prdiminarj  motion  made  by  the  defend- 
ants to  dismiss  the  writ  of  error,  because  there  is  no 
final  judgment  of  the  Court  below. 

This  Court  has  so  often  overruled  objections  of 
this  kind,  and  sustained  writs  of  error  to  bring  up 
the  decisions  of  inferior  Courts  on  similar  motions  to 
the  one  which  was  made  in  the  Court  below  in  this 
case,  that  I  feel  precluded  from  entering  into  an  in- 
vestigation of  the  general  doctrine. 

The  motion  to  dismiss  must  be  overruled. 

It  appears  from  the  record,  that  this  suit  was 
commenced  by  notice,  in  the  manner  authorised  by 
the  charter  establishing  the  Tombeckbee  Bank.  The 
notice  is  transcribed  as  a  part  of  the  record  ;  after 
which,  the  caption,  with  which  the  record  should 
have  commenced,  is  inserted,  and  the  transcript  pro- 
ceeds thus : 

''  Be  it  remembered,  that  a  judgment  was  render- 
"  ed  at  the  termi  aforesaid,  of  the  Court  aforesaid,  in 
"  favor  of  the  President,  Directors  and  Company  of 
''the  Tombeckbee  Bank,  against  Gilbert  C.  Russell, 
"  Bt^njamin  S.  Smoot,   Chamberlain  h  Darling,  and 
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"  the  Executors  of  Thomas  J.  Strong,  deceased,  in 
''  the  words  and  figures  following,  to  wit : 

Same, 

vs. 

,,  T  J  .   .     Gilbert  C.  Russell, 

''Judgment.^     td  •      .   ^ 

^  ]     Benjamin  ^>.  Smoot, 

Chamberlain  &  Darling, 

Ex'rs  of  Thomas  J.  Strong. 

"  Same  judgment  for  throe  thousand  one  hundred 
'' dollars,  with  interest  from  the  9th  April,  1^20 — 

''  $3ioo;^ 

''The  clerk  then  proceeds  to  stale,  that  the  above 
''judgment  refers  for  form,  to  a  preceding  judgment, 
':  rendered  at  the  same  term  aforesaid,  in  the  words 
^*  and  figures  following,  viz  : 
"  Tombeckbee  Bank, 

7)S. 

''  John  W.  &  Lem'l  J.  Alston,  &c." 
And  transcribes  that  judgment  at  length,  which  is  in 
proper  form. 

The  question  is,  is  there  a  judgment  in  this  case, 
upon  which  an  execution  can  be  issued. 

Previous  adjudications  of  this  Court  have  settled 
this  question  in  the  negative. 

In  the  case  of  Draughan  and  others  vs.  The  Tom- 
heckbee  Bank*  it  was  decided,  that  resort  can  not  be  Rep.  66.  * 
had  to  another  case  beside  the  one  in  which  the  mo- 
tion is  made,  for  facts  on  which  to  sustain  a  motion 
for  a  judgment  nunc  pro  tunc,  but  that  the  record  of 
the  case  itself  must  furnish  sufficient  data  to  sustain 
the  morion.  It  does  not  appear  from  the  report  of 
the  case,  what  facts  were  before  the  Court,  but  the 
decision  proves  this   much,  that  no   rfsort  can  be 
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hafl  to  the  judgment  in  the  case  of  the  Bank  vs,  the 
Alstons,  to  supply  the  deficiencies  of  the  jud^ent  in 
tUis  case ;  aii.j  iLiit  the  clerk  can  only  transcribe  the 
record  iirllie  case  in  which  the  writ  of  error  is  pro- 
secuted, and  has  no  authority  to  certify  to  what  judg- 
ment the  entry  of  one  which  refers  to  some  other, 
does  refer.  The  case  of  The  Tambeckbee  Bank  vs. 
James  D.  Godbold,  decided  in  tliis  Court  at  thQ  July 
term  of  1830,  is  full  to  the  point  in  this  case.  There 
the  entry  of  the  clerk  in  the  Circuit  C-ourt,  intended 
for  a  judgrnenL  is  set  out  in  the  opinion  of  the  Court, 
and  if  liiepi  he  auy  diliort'-nce,  is  more  definite?  than 
the  one  now  under  coiisideration.  The  name  of  the 
plaintiff,  as  well  as  of  the  defendants,  is  given  in  the 
entry,  which  afterwards  is  in  these  words: 

**  Judgment  at  April  term  lS^I,for       $4907 
**  Interest  up  to  A[>ril  term,  122  68 


S5029  68 


In  that  case  the  Court  say,  "we  are  of  opinion  that 
the  statement  offered  in  the  Court  below  as  a  judg- 
ment can  not  be  considered  as  such,  but  must  be 
viewed  as  a  mere  memorandum  of  the  Clerk  from 
which  a  formal  judgment  could  thereafter  be   drawn 

up." 

It  is  insisted,  however,  by  the  plaintiffs  counsel, 
that  the  transcript  in  this  case  shews  there  was  a 
judgment,  and  the  statement  of  the  Clerk  is  referred 
to  for  the  purpose  of  sustaining  that  position.  That 
statement  immediately  succeeds  the  usual  caption  to 
the  record,  and  is  evidently  only  the  opinion  of  the 
the  cleak;  and  not  a  transcript  of  any  part  of  the  pro- 
ceedings of  the  case.     A  complete  record  should  on- 
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ly  embody  the  whole  proceedings,  which  have  been 
had  in  the  suit,  and  which  appears  by  the  papers 
and  minutes  of  the  Court,  and  nothing  can  be  added 
to  it  which  does  not  appear  in  those  proceedings.  If 
the  clerk  undertakes  to  make  that  good  from  memo- 
ry or  in  any  other  way,  which  according  to  the  pa- 
pers and  entries  in  a  case  is  bad,  any  thing  supplied 
by  him  must  be  rejected. 

The  Court  has  been  requested  to  give  an  opinion 
as  to  the  sufficiency  of  the  proceedings  to  authorise  a 
judgment  nunc  pro  tunc  in  the  Circuit  Court.  I  do 
not  hesitate  to  say,  were  this  res  integra,  I  should 
think  the  facts  sufficient  to  authorise  such  a  judgiDent 
How  far  the  case  of  Draughan  vs.  The  Tambeckbee 
Bank  might  come  into  collision  with  such  a  decision, 
I  know  not  without  examining  the  record  in  that 
case ;  and  even  were  they  such  as  to  make  it  a  esse 
in  point,  I  should  feel  strongly  inclined  to  overrule 
it.  But  as  there  is  not  unanimity  of  opinion  on  this 
subject,  and  two  of  the  members  of  this  Court  feav«e 
declined  sitting  on  the  trial  of  the  case,  it  is  thought 
inexpedient  to  determine  that  poipt. 

Let  the  judgment  be  affirmed. 

Lipscomb,  C.  J.  and  Sa.ffo[.d,  J.  not  sitting. 
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TRAVIS  tcrsu^  ALLEN. 

A  having  shipped  goods  from  New  York  for  Mobile,  which  became  datnag<^(] 
OB  the  passHjsre,  proceeded  to  call  the  Port  Wardens  to  view  Ihe  goods,  with 
the  purpose  of  charging  Ujc  shin  owners.  B,  the  agent  of  the  ship  owners, 
promised  A  that  if  he  would  desi.st,  and  proceed  to  sell  hia  goods  at  auction, 
he,  B,  would  pay  the  amount  of  the  loss.  In  an  action  to  recover  the  amuunt 
of  the  loss  from  B — Held — 

That  the  promise  was  not  within  the  statute  of  frauds,  but  that  B,  was  liable. 

Travis  brought  his  action  of  assumpsit  in  Mpbile 
Circuit  Court,  to  recover  of  Allen  the  sum  of  one  hun- 
dred and  sixty  eight  dollars  and  thirty  two  cents. 
AUen  was  the  agent,  or  consignee  of  the  owners  of  the 
ship  Amelia,  on  which  vessel  Travis  had  shipped 
sundry  goods  from  New  York  to  Mobile.  On  the 
passage,  the  goods  became  damaged,  and  Travis  was 
about  calling  on  the  Port  Wardens  to  survey  the 
goods,  in  order  to  charge  the  owners.  Allen  then 
told  the  Plaintiff  that  if  he  would  not  proceed  thus, 
but  would  brush  up  his  goods,  and  sell  them  at  auc- 
tion, he  would  pay  whatever  amount  should  accrue 
between  the  auction  sale,  and  the  original  invoice 
price.  Travis,  in  compliance  with  this  undertaking, 
sold  the  goods  and  brought  the  present  action  to  re- 
cover for  the  loss  sustained. 

The  defendant  demurred  to  the  declaration  ;  and 
the  Court  considering  the  case  within  the  statute  of 
frauds,  sustained  the  demurrer.  To  reverse  the 
judgment  thus  rendered,  the  case  was  brought  to 
this  Court,  and  the  same  assigned  for  error. 

Hilclicock,  for  Plaintiff — Crmrfnrd,  contra. 
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Saffold,  J. — The  relative  situation  of  the  parties, 
as  plaintiff  and  defendant,  was  the  same  in  the  Court 
below  that  it  is  in  this  Court.  The  declaration  was 
ill  assumpsit,  and  contained  three  counts,  in  sub- 
stance as  follows  :  That  the  plaintiff  Travis 
shipped  goods  from  New^  York  to  Mobile,  in  the  ship 
Amelia,  which  goods  were  damaged  on  the  passage. 
Allen  w-as  the  agent  and  consignee  of  the  ship  owners. 
Travis  having  determined  to  call  the  port  wardens 
to  have  a  sufvey  of  the  goods  with  a  view  to  charge 
the  ship  owners,  and  being  about  to  do  so,  Allen  then 
told  him  if  he  would  not  thus  proceed,  but  would 
clean  and  brush  up  the  goods  and  sell  them  to  the 
test  advantage  at  auction,  he,  Allen  would  pay  him 
the  difierence  l:)etween  the  invoice. price,  and  that 
for  which  they  should  sell.  Travis  did  so  pursuant 
to  Allen's  re([uest,  and  the  loss  amounted  to  one  hun- 
dred and  sixtv  cinrht  dollars  thirtv  two  cents;  for 
which  the  action  was  brought.      ^ 

Allen  demurred  generally  to  the  declaration ;  and 
the  Court  considering  the  case  within  the  statute  of 
frauds,  sustained  the  demurrer. 

The  judgment  on  demurrer,  is  the  cause  asvsigned 
for  error. 

Our  statute  of  fi'auds,  so  far  iis  regards  this  con- 
teat,  is  a  literal  transcript  of  the  English  statute  of 
29  Charles  II,  as  is  also  the  statute  of  New  York, 
and  of  most  or  aJl  the  other  States  of  the  Union.  The 
decisions,  therefore,  which  have  been  correctly  made 
under  either  of  the  others,  are  good  authority  in  re- 
feren«v  to  ours  Its  language  is,  "that  no  action  shall 
DP.  brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,  unless  the  agree- 
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ment  on  which  such  action  shall  be  •  brought,  or 
some  memoranduoi  or  note  thereof,  shall  be  in  wri- 
ting and  signed  by  the  party  to  be  charged  therewith 
or  some  other  person  thereunto  by  him  lawfully  au- 
thorised." Here  it  is  conceded  the  agreement  was  not 
in  writing;  and  the  question  is,  was  the  contract 
void  ? 

The  classification  of  contracts  involving  this  doc- 
trine, as  recognised  by  the  Supreme  Court  of  New 
York,  and  many  other  tribunals  of  the  highest  respec- 
tability, is, 

1.  Cases  in  which  the  guaranty  or  promise  is  col- 
lateral to  the  principal  contract,  but  is  made  at  the 
same  time  and  becomes  an  essential  ground  of  the 
credit  given  to  the  principal  or  direct  debtor.  In 
such  there  is  not,  nor  need  be,  any  other  considera- 
tion than  that  moving  between  the  creditor  and  ori- 
ginal debtor. 

2.  Cases  in  which  the  collateral  undertaking  is  sub- 
sequent to  the  Creation  of  the  debt,  and  was  not  the 
inducement  to  it,  though  the  subsisting  liability  is 
the  ground  of  the  promise,  without  any  distinct  and 
unconnected  inducement.  There  must  be  some  far- 
ther consideration  shewn,  having  an  immediate  res- 
pect to  such  liability,  for  the  consideration  of  the  ori- 
ginal debt  will  not  attach  to  this  subsequent  pro- 
mise.    And, 

3.  Cases  where  the  promise  to  pay  the  debt  of  an- 
other, arises  out  of  some  new  and  original  constdera- 
tion  of  benefit  or  harm,  moving  between  the  newly 

•  8  Johns,  contracting  parties — Leonard  vs.  Oredenburgh^  The 
R«p-  2s    |.^^j    jgj.g^   classes  pf   cases  are  within  the    statute 

of  frauds,  but  the  last  is  not — S.  C.  and  note  g,  ap- 

jtended,  also  1  Saund.  21 L  note  2. 
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A  distinction  has  often  prevailed  (more  uniformly 
in  the  early  decisions,)  between  what    were    consi- 
dered original^  and   those  deemed  collateral  underta- 
kings ;  and  this  distinction  has  been  recognised  as 
the  criterion  by  which  to  determine  whether  or  not 
the  contract  was  affected  by  the  statute.     That  the 
former  were  not,*and  the  latter  were — that  if  the  per- 
son for  whose  debty  duty  or  miscarriage,  the  under- 
taking was  made,  was  liable  at  all,  so  that  the*  entire 
responsibility  did  not  rest  upon  the  other  person,  his 
promise  was  considered  collateral,  and  if  not  reduced 
to  whting,  was  void.     If,  however,  no  other  person 
was  liable  for  the  same  debt,  duty  or  7niscarriage,  al- 
though the  other  person  may  have  been  habxe  for  a 
distinct  debt,  4^.,  which  was  the  measure  of  the  one 
iu  question  f  in  such  case  the  underts^king  Ixas  been 
considered  an  original  one,   and  not  within  the  sta- 
tute.    Yet  as  has  been  well  observed  by  an  eminent 
jurist,  it  should  be  borne  in  mind  that  although  col- 
lateral  promise  has   become  the  technical  phrase, 
whereby  the  promise  within  the  statute  has  generally 
been  distinguished,  such  vrords  do  not.  occur  in  the 
statute  itself,  and  cannot  t^herefore,  betaken  as.aoer'^ 
tain  criterion,  in  deciding  whether  a  promise  for  ano- 
ther is  or  ')»  not  within  the  meaning  of  this  law.  The 
promise,    mentioned  in  the  statute,   is  as  well   tluit 
•whereby  a  man  undertakes  to  answer  for  the  debt, 
as  for  the  default  of  another.*     I'he  principle  is  also^Robexis 
bfild  by  the  same  writer  and  others  of  equal  merit,  ®°  ^'  ^^ 
and  from- which  I  have  no  disposition  to  dissent,  that 
the  policy  of  this  statute,  like  r^iost  others  dc'ts^Jinin- 
ing  the  rights  of  prope.Uy,  ciititles  it    to  a   just  and 
liberal  construction.     I  would  adniinister  it  according 
to  what  appears  to  have  been  its  true  spirit  and  in- 
tent— ^neither  abridging  nor  extending  its  operation* 
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•  3  Burr  The  case  of  Williams  vs.  Leper, '^  cited  on  the  part 
of  the  plaintifF,  is  one  justly  supposed  to  aiford  the 
most  satisfactory  illustration  of  tho  branch  of  the  sta- 
tute involved  in  this  case.  There,  Leper,  in  the  ca- 
pacity of  broker,  being  about  to  sell  the  effects  of  an. 
insolvent  debtor  for  the  benefit  of  his  creditors,  Wil- 
liams, the  landlord,  came  to  distrain  the  goods  in  the 
house — the  broker  promised  the  landlord  to  pay  his 
debt  if  he  would  desist  from  distraining :  and  he  did 
thereupon  desist,  the  agreement  being  by  parol. 

The  Court  decided  that  undertaking  not  to  be  within 
the  statute  of  frauds.  That  the  res  gestae  entitled  the 
landlord  to  recover  his  rent  of  the  broker.  The  rea- 
son employed  was  that  Leper  was  a  trustee  for  all 
the  creditors,  and  was  obliged  to  pay  the  landlord, 
who  had  the  prior  lien — that  the  goods  were  the  fund 
out  of  which  the  debt  was  to  be  paid ;  and  that  it 
was  not  a  collateral,  but  an  original  undertaking. 

Although  it  is  true,  as  contended  in  behalf  of  the 
defendant,  that  there  is  some  dissimilarity  between 
the  features  of  that  case  and  this,  yet  they  are  be- 
lieved in  principle  to  bear  a  material  analogy  to  each 
other.  Without  the  aid  of  the  agreement,  Leper  was 
as  free  from  responsibility  for  the  rent,  as  was  Allen 
for  the  damages  sustained  in  the  goods ;  they  were 
both  in  the  exercise  of  an  agency  which  subjected 
them  to  a  moral  obligation  to  make  the  promises  they 
did,  and  to  comply  with  them,  or  otherwise  to  indem- 
nify the  plaintiffs — both  were  clothed  with  delegated 
discretion  to  render  justice  to  the  adverse  parties 
without  litigation  or  delay,  and  (as  I  think  may  be 
fairly  inferred  in  this  case  as  well  as  the  other)  with- 
out any  individual  loss  or  responsibility,  as  the  agen- 
cy of  each  afforded  the  means  to  perform  his  agree- 
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ment;  Admitting  that  in  this  case  the  claim  for 
the  damages  still  exist  against  the  ship  owners, 
it  was  equally  so  in  the  case  cited  ;  except,  that  there 
the  certain  or  most  probable  means  of  obtaining  sa- 
tisfaction were  lost  in  consequence  of  the  agreement ; 
and  in  this  case  from  like  cause,  the  safe  and  usual 
course  of  having  the  damages  assessed  by  the  war- 
dens, and  abandoning  the  goods  to  the  ship  owners, 
as  intended,  was  defeated — a  procedure,  which,  accor- 
ding to  its  ordinary  results  and  probable  tendency, 
would  have  secured  to  the  plaintiff  quite  as  much 
as  the  defendant  promised  him,  and  without  delay. 
In  that  case  it  is  also  true,  that  the  landlord  had  a 
lien -on  the  effects  for  his  rent,  and  some  of  the  Judg- 
es considered  the  agreement  in  the  nature  of  a  pur- 
chase of  the  effects  from  him  by  the  broker.  In  this 
case,  the  effect  of  the  s^eement  was  to  induce  the 
plaintiff  to  retain  and  sell  for  his  own  benefit,  and  at 
auction,  (according  to  the  facts  stated)  damaged  goods 
which  otherwise  he  would  have  had  a  right  to  aban- 
don at  the  risk  of  ship-owners.  It  also  imposed  on 
him  the  expense  of  cleaning  the  goods,  preparatory 
to  the  sale,  and  if  it  be  admitted,  that  notwithstanding 
the  undertaking,  the  plaintiff  was  entitled,  on  suflGi- 
cient  proof,  to  redress  by  suit  against  the  owners  of 
the  vessel,  it  is  evident  he  was  placed  in  a  very  un- 
favorable  attitude  for  doing  so ;  for  though  the  sur- 
vey of  the  wardens  would  not  have  been  of  itself  evi- 
dence of  the  damages,  the  testimony  of  the  individu- 
also  holding  the  office  and  who  had  acted  under  the 
solemnity  of  au  oath,  would  have  been  much  the 
most  safe  and  satisfactory  evidence,  that  the  case  ad- 
mitted of  Nor  can  it  be  overlooked,  that  the  trans- 
action had  a  direct  tendency,  so  far  as  to  delude  the 
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plaintiflf,  as  to  induce  him  to  neglect  the  precaution 
of  having  the  goods  inspected  by  any  persons  before 
the  sale,  who  would  liave  been  competent  witnesses 
to  prove  the  extent  of  the  damages.  It  is  also  wor- 
thy of  remark,  that  as  a  consequence  of  the  sale  at 
auction,  there  was  probably  a  sacrifice  in  the  true 
value  of  the  goods.  If  so,  and  the  plaintiff  was  promp- 
ted to  it  by  an  illegal  contract,  he  could  not  ex- 
pect indemnity  for  so  much,  in  an  action  against  the 
owners  of  the  vessel ;  nor  can  it  appear  that  they 
would  not  have  been  enabled  to  secure  themselves  out 
of  the  damaged  goods  by  private  sale,  or  otherwise, 
had  they  been  abandoned  to  tliem  according  to  the 
usual  course  of  commerce. 

In  an  action  against  them,  the  plaintiff  mu^t  have 
encountered  this  objection,  as  well  as  resistance,  on 
the  ground  of  the  different  s^jrcement  between  liim* 
self  and  their  agent;  together  with  the  difficulty 
arising  from  the  delay  in  electing  his  remedy,  and 
the,  probably,  imperfect  testimony — all  which  were 
consequences  of  the  undertaking,  which  is  the  foun- 
dation of  this  action,  and  which  from  its  nature  and 
effects,  would  appear  to  constitute  a  new  contract  on 
a  distinct  consideration.  The  ship-owners  were  ne- 
ver chargeable  with  this  particular  debt.  Their  re- 
sponsibility was  for  the  price  of  the  goods,  if  aban- 
doned :  otherwise,  for  the  true  amount  of  the  daina- 
ges  sustained,  according  to  the  remedy  sought. 
Their  liability,  therefore,  was  but  the  inducement 
and  measure  of  this  debt ;  so  tliat  in  any  view  of  the 
case,  this  must  be  regarded  as  an  original  demand,  as 
contemplated  in  , various  decisions  on  the  statute. 
It  has  been  ruled,  that  if  the  original  debtor  is  intend- 
ed to  be  only  relatively,  and  not  absolutely  discharg- 
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ed,  and  the  person,  promising,  substitutes  himself 
as  the  debtor,  in  consideration  of  the  release  of  the 
party  indebted,  qiioad  the  anginal  creditor,  the  right 
of  suing  for  the  orignal  debt  being  only  understood 
to  be  transferred,  the  transaction  assumes  a  charac- 
ter which,  in  many  cases,  has  been  considered  not 
within  the  statute.*  It  is  admitted  that  no  certain  .Roberu 
abstract  rule  in  relation  to  this  statute,  has  or  can  be  **"^'"-^'** 
laid  down  for  the  government  of  all  other  cases,  but 
that  much  has  of  necessity  been  left  to  float  on  the 
facts  and  circumstances  of  the  particular  cases.''  Yet**^*^®"*^^' 
it  is  believed  the  views  I  have  advanced  are  in  ac- 
cordance with  the  most  current  rules  of  decision  in 
the  several  Courts  of  the  United  States,  as  well  as 
the  great  variety  of  cases  reviewed  in  Roberts  on 
Frauds. 

Of  the  latter  cases,  it  is  deemed  sufficient  to  notice 
but  one  other.*  It  was  an  action  for  the  repairs  of  a  ^^^.^  ^ 
carriage  :  it  belonged  to  a  Mr.  Copey,  and  had  been  p. cm.  si 
sent  by  the  defendant  to  the  plaintiffs  to  be  repaired, 
the  orders  concerning  it  being  given  by  the  defend- 
ant. The  bill  for  the  repairs  was  made  out^in  the 
name  of  Copey,  who  was  known  to  the  plaintiffs  as 
the  owner.  The  work  being  done,  the  defendant 
sent  an  order  to  pack  up  the  carriage  and  send  it  on 
board  a  ship :  the  plaintiffs  on  this  sent  to  know  who 
was  to  pay  for  it:  the  defendant  replied,  he  had  sent 
it  and  would  pay  for  it.  The  carriage  was  seiit,  and 
payment  required  of  the  defendant :  he  questioned 
the  price,  and  refused  to  pay,  but  said  he  had  the 
money  to  pay  it,  without  explaining  whether  it  was 
his  own  or  Copey 's.  Upon  these .  facts.  Chief  Jus- 
tice Eidon,  on  the  principles  of  the  case  of  WHUams 
vs.  Leper,  decided  that  the  circumstances  took  the 
case  out  of  the  statute. 
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This,  it  is  true,  was  a  trial  at  iiisi  p'tus^  but  it  is 
recognised  as  sound  law.  It  should  be  conceded,  that 
some  of  the  adjudged  cases,  of  equal  authority,  main- 
tain doctrines  apparently  in  conflict  with  the  princi- 
ples of  this  decision;  but  from  a  comparison  of  the 
various  decisions  on  the  subject,  it  is  believed  the 
weight  of  authority  fully  sustains  the  conclusions  to 
which  I  have  arrived  ;  and  such  is  the  unanimous 
opinion  of  the  Court. 

Judgment  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Crenshaw,  J.  not  sittini^^ 


TORBEKT  versus  WILSiiN. 

Th<^ctemp)i(lcRtio(i  of  a  record,  certified  hy  the  Clerk  of  ilie  Court  under  lit* 
private  seal,  there  being  nn  official  seal,  will  be  good,  and  receivable  in  evi- 
dence as  though  a  Heal  of  office  were  annexed. 

Ii>  a  repHoation  to  a  plea  of  the  statatc  of  limitation  of  a  former  suit,  the  )»Iain* 
tiifmust  set  out  tiie  particulars  of  such  suit,  so  as  to  apprize  the  defendant  of 
what  he  will  have  to  answer. 

It  is  no  answer  to  the  plea  of  the  statute  of  limitation,  that  an  action  had  berri 
cnmmettced  in  another  county  against  the  defendant,  which  action  has  not 
b««en  dispotted  of ;  and  in  order  to  render  such  fact  available  against  the  plea 
of  ihe  statute,  it  must  appear  that  the  fgimer  action  had  been  disposed  of,  be. 
fore  the  last  was  instituted. 

Where  an  action  is  brought  ri|^inst  a  defendant  in  one  county,  whiln  he  i*-  r» 
resident  freeholder  of  an<«ther — ^lic  must  take  advantage  of  «*Hch  matior  of 
defence,  in  the  action — and  if  the  case  proceed?  to  'judgiDcnt^he  wi'J  he  tor" 
closed  as  to  any  future  Mertcc  on  that  ♦»roimd. 

Error  from  Mobile  Circuit  Court. 
This  was  an  action  of  assumpsit  to   recover  the 
amount  of  a  bill  of  exchanrrp  from  Torbert,  the  plain- 
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tiffin  error.     The  action  was  commenced  in  Mobile 
Circuit  Court  on  the  22d/ January,  1828.     Torbert 
plead  the  statute  of  limitations  in  tvro  pleas — First 
that  he  had  not  undertaken,  &c.  -within  six  years, 
and  second  that  the  supposed  action  had  not  accrued 
&c,  within  six  years.     The  plaintiff  below  replied 
to  the  first  pl$a  that  the  defendant  did  promise  in 
manner  and  form  &c.,  and  to  the  second,  absence 
from  the  State,  &c.      To  sustain  his  replication  to 
the  first  plea,  Wilson  offered  in  evidence  the  trans- 
cript of  a  record  of  the  Circuit  Court  of  Marengo 
county,  showing  that   a  writ  had  issued  from  that 
Court  against  the  defendant,  on  the  same  cause  of 
action  on  which  the  present  action  was  brought,  on 
the  14th  August  1827.     The  writ  had  been  returned 
nan  est  inventusj  and  was  followed  by  an  aKas  and 
pifiries-     The  pluries  was  executed  on  the  14th  Oc- 
tober 1828  and  the  suit,  as  appeared  by  the  trans* 
cript,  was  still  pending,  when  certified  by  the  clerk. 
The  defendant  objected  to  the  admission  of  the  trans- 
cript to   the  jury,  on  the  ground  that  the  same  was 
certified  by   the  clerk  under  his  private  seal,  (therp 
being  no  seal  of  office.)     The  Court  overruled  the 
objection — and  the   defendant  then  proved  that  he 
had  been  a  resident  and  freeholder  of  the  county  of 
Mobile  from  the  year  1824  down  to  the  time  of  the 
trial  of  the  cause.     The  defendant's  counsel  reques- 
ted the  Court  to  charge  the  jury,  that  if  they  believed 
the  defendant  was  a  resident  freeholder  of  Mobile 
county,  at  the  time  the  several  writs  were  issued  in 
Marengo  county  that  then  he  was  not  liable  to  be 
sued  in  that  county ;  and  that  the  issuance  of  the 
writs  did  not  take  the  case  out  of  the  statute.    .The 
Court  refused  to  give  the  charge  as.  thus  requested 
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and  the  same  being  excepted  to  the  following  grounds 
were  assigned  for  error,  in  this  Court — 

1.  That  the  transcript  of  the  record,  from  Marengo 
county,  was  not  properly  proven. 

2.  That  if  proven,  it  was^  not  relevant  to  the  is- 
sue. 

3.  That  the  residence  of  the  defendant  in  Mobile 
was  a  bar  to  the  applicability  of  the  record. 

Hitchcock,  for  Plaintiff — Acre,  contra. 

Collier,  J. — This  is  an  action  of  assumpsit  upon 
a  bill  of  exchange,  commenced  on  the  22d  January, 
1898,  in  the  Circuit  Court  of  Mobile  county.  The 
plaintiff  in  error  was  defendant  below.  '  Among  oth- 
er pleas^  the  plaintiff  pleaded  the  statute  of  limita- 
tions in  two  forms — first,  that  he  did  not  within  six 
years  next  before  the  commencement  of  this  action 
undertake,  &c, — second,  that  the  supposed  cause  of 
action  did  not  accrue,  &c.  To  the  first  plea,  the 
defi^ndant  replied  that  the  plaintiff  did  promise  in 
manner  and  form,  as  he  had  declared  against  him. 
To  the  second  plea  it  was  replied,  that  after  the  cause 
of  action  accrued,  and  within  six  years  next  thereaf- 
ter, and  before  the  commencement  of  this  action,  the 
said  James  was  absent  from  and  beyond  the  limits 
of  this  State,  to  wit,  from  the  first  day  of  January 
in  the  year  1821,  until  &c. 

To  support  the  replication  to  the  first  plea  of  the 
statute,  the  defendant  offered  a  paper  purporting  to 
be  the  transcript  of  a  record  of  the  Circuit  Court  of 
Marengo  county,  authenticated  by  the  clerk  of  that 
Court  under  his  private  seal,  he  certifying  he  had  no 
official  seal,  from  which  transcript  it  appears  that  ou 
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the  14th  of  August  1827,  the  defendant  caused  to  be 
issued  from  said  Court  a  Capias  ad  resp.  for  the  same 
cause  of  action  as  that  for  which  the  present  is 
brought,  which  was  returned  ?i07i  e$t  On  the  14th 
of  November  1827  an  alias  capias  issued  and  return- 
ed non  est,  and  on  the  28th  of  August  1828,  ^  pluries 
capias  W3S  issued  and  returned  executed  on  the  14th 
of  October  1828.  It  appears  from  the  certificate  of 
the  clerk  that,  that  suit  was  pending  on  the  26th  Janu- 
ary 1899,  when  the  transcript  was  made  out.  To 
the  admission  of  this  transcript  the  plaintiff  objected, 
but  his  objection  was  overruled  and  the  transcript 
read  to  the  jury. 

The  plaintiff  also  j)roved  that  he  had  been  a  resi- 
dent and  freeholder  of  the  county  of  Mobile  from  the 
early  part  of  1824,  down  to  the  present  time. 

The  coimsel  for  the  plaintiff  moved  the  Court  to 
instruct  the  jury,  if  they  believed  the  defendant  was 
a  resident  and  freeholder  of  the  county  of  Mobile,  at 
the  time  of  issuing  the  several  writs  mentioned  in  the 
transcript,  that  then  lie  was  not  liable  to  be  sued  in 
Marengo,  and  that  the  issuing  the  writ,  did  not 
take  the  case  out  the  statute,  which  instructions  the 
Court  refused  to  give.  This  much  of  the  bill  of  ex- 
ceptions may  serve  to  make  intelligible  the  view  we 
take  of  the  case. 

Two  questions  are  presented  for  our  examination. 

1st.  Was  the  transcript  from  Marengo  admissible 
evidence  ?  .This  must  depend,  first,  upon  the  stiffi- 
ciency  of  its  autheiitication  without  an  official  seal. 

2d.  Upon  ;lie  issue  under  which  it  was  offered, 
and 

:id.   Upon  its  lo;j;al  effect. 
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1st  In  the  investigation  of  this  point,  we  derive 
no  aid  from  Eaghsh  authority.  Their  public  Court« 
of  record  are  all  provided  with  seals,  so  that  their 
decisions  furnish  no  case  where  an  exemplification 
has  been  offered  in  •  evidence,  the  verity  of  which 
was  not  attested  by  an  official  seal.  In  this  country 
the  state  of  facts  is  different,  a  large  number  of  our 
Courts  have  no  seals,  owing  to  the  neglect  of  the 
clerks  to  procure  them  or  other  causes.  There  is  no 
law,  in  truth,  which  makes  it  obligatory  upon  them 
to  obtain  seals :  now,  if  we  were  to  refuse  to  receive, 
as  evidence,  records  certified  by  the  clerks  of  our 
Courts,  beoause  their  authenticity  did  not  appear  by 
an  offi^^ial  seal,  the  burden  of  proving  the  subscrip- 
tion* of  the  clerk  or  the  correctness  of  the  copy  would 
be  thrown  upon  the  party  offering  it.  This  would 
increase  the  expense  and  trouble  of  litigation,  which 
should  certainly  not  be  added  to,  further  than  the  ad- 
ministration of  justice  requires.  Injury  can  rarely 
result  from  the  admissibility  of  a  record,  without  this 
additional  proof 

The  terrors  of  a  criminal  prosecution  will  deter 
from  the  introduction  of  a  spurious  transcript,  and 
besides,  the  corrective  possessed  by  the  Courts,  of 
awarding  new  trials,  will  in  general,  prevent  injury. 

But  we  need  not  discuss  this  question  as  if  it  was 
TMi  Integra.  It  has  been  the  practice  of  our  Courts 
ttnce  their  organization,  to  receive  in  evidence  trans- 
cripts certified  as  the  one  before  us,  and  the  reasons 
which  would  induce  a  departure  must  be  stronger 
than  any  we  havfe  been  able  to  discover. 

2d.  The  adaptation  of  the  issue  to  the  proof,  is  a 
requisition  in  pleading  of  immemorial  practice.  The 
chief  object  to  be  obtained  by  pleading,  is  to  advise 
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the  pleader's  adversary  of  the  evidence  intended  to 
be  offered  against  him.  Now,  no  intimation  is  giv- 
en in  the  replications  to  either  ol*  the  i)IeM.s,  thut  the 
writs,  issued  in  Marengo,  will  be  produceci  on  the 
trial.  / 

In  Cokson  vs.  Blanton,*  it  was  ruled  that  the  plain-* 3  Hay w. 
tiff  must  reply  special  matter,  which  he  insists  on  in 
avoidance  of  the  statute.  This  case  is  an  authority 
to  prove,  that  under  a  general  replication,  the  plain- 
tiff cannot  give  in  evidence  a  subsequent  promise,  &c. 
It  will  not  be  necessary,  however,  for  us  to  express 
an  opinion  upon  the  correctness  of  that  decision  as 
prescribing  a  rule  of  universal  application.  It  per- 
haps has  its  exceptions — but  the  case  before  us,  we 
apprehend,  does  not  form  one.  Whenever  the  plain- 
tiff proposes  to  oppose  the  plea  of  the  statute  by  proof 
of  a  former  isuit  for  the  same  cause,  he  must  give  no- 
tice by  his  replication  tliat  such  proof  w-ill  be  ad- 
duced; upon  principle,  this  is  clear,  and  we.have  been 
able  to  find  no  authority  to  the  contrary. 

3d.  The  solution  of  the  quesion  embraced  by  this 
point  must  depend  materially  upon  the  construction 
of  the  10th  section  of  the  act  "for  the  limitation  of  ac- 
tions and  avoiding  vexatious  law-suits,''*  passed  1802,  "Jgy"*-  ^'^• 
which  is  as  follow\s :  "  If  in  any  of  the  said  actions, 
specified  in  any  of  the  preceding  sections  of  this  act, 
judgment  be  given  for  the  plaintiff,  and  the  same  be 
reversed  by  writ  of  error ;  or  if  a  verdict  pass  for  the 
plaintiff,  and  upon  matter  alleged'  in  arrest  of  judg- 
ment, the  judgment  be  given  against  the  plaintiff, 
then  the  said  plaintiff,  his  or  her  heirs,  executors,  or 
administrators,  as  the  case  shall  require,  may  com- 
mence a  new^  action  within  one  year  after  such  judg- 
ment reversed  or  given  agaiiust  the  plaintiff  and  not 
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after.''  In  order  to  countervail  the  plea  of  the  stat- 
ute by  the  issuance  of  the  writ  in  Marengo,  it  would 
mem  that,  tiicit  .suit  sihould  have  been  disposed  pf  be- 
foro  tlicf  institution  of  this.  Tuis  provision  of  the 
slatule  jiroposes  a  benefit  to  plaintiffs  who  have  been 
unsiicce.ssful  in  the  prosecution  of  one  action,  and 
cauuut,  therefore,  by  any  rule  of  construction  be  ex- 
t^-nJed  to  him,  who  has  brought  a  second  action,  with- 
out awaiting  the  issue  of  the  first.     I  have  looked  in- 

_  linstriously,  but  to  no  purpose,  for  adjudications  upon 

analogous  statutes,  to  authorise  its  extension  thus 
Ibr. 

Thu  cases  cited  by  the  defendant's  counsel,  are 
cases  ill  which  the  fir^t  suit  was  disposed  of,  or  in 
which  the  writ  relied  on  to  avoid  the  statute,  was  is- 
sued in  the  same  suit  in  which  the  plea  was  pleaded; 
and,  therefore,  afford  no  aicj  in  the  decision  of  the 
present  question.  The  principle  upon  which  it  is 
insisted,  that  the  suit  in  Marengo  prevents  the  ope- 
•  ration  of  the  statute  is,  that  it  serves  to  shew  that  ihe 

tlefcndants  have  not  slumbered  upon  their  riglit>. 
This  principle  supposes  that  the  bar  created  by  the 
statute,  is  founded  upon  the  presumption  of  payment 
— but  the  most  recent  adjudications  shew,  that  this 
idea  is  not  well  founded,  else  why  require  an  express 
pron'iii!5(\  or  an  acknowledgement  of  a  subsisting dutv, 
m  order  to  revive  a  demand  already  barred  !  it  sup- 
poses fartlier  tluU  a  p^irty  by  his  own  act  eanfurulsh 
'  proof  to  countervail  the  presumption  of  payment- 
such  ti  principle  is  opj)osL*d  to  other  rules,  and  is  in- 
computible  with  the  anulogies  of  tlie  law  and  cannot 
be  well  Ibvnuled. 

*2iitY  ];'L       In  HojjhiiiH  vs.  McVhrrsijn.ad^r'  it  was  dcterrnihtC 
that  a  \vrh  taken  out.:. oairist  ene  ()rse\ era!  adniinisti-- 
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tors,  will  not  prevent  the  statute  from  running; 
This  is  a  case  directly  in  point — though  the  writ 
was  misconceived,  and  consequently  bad,  it  shews  that 
the  plaintiff  was  not  inattentive  to  his  rights. 

In  McDowel  vs.  Goodwyn;  it  was  held  that  tosus-'^J^^^j-^^'*'' 
tain  a  replication  of  an  original  sued  out,  the-  plain- 
tiff must  shew  it  to  have  been  continued  up  to  the 
time  of  the  trial.  In  other  words,  if  the  process  on  which 
the  defendant  was  brought  into  Court,  did  not  suc- 
ceed the  vrrit  issued,  as  an  aliaSy  <SfC.  it  was  no  an- 
swer to  a  plea  of  the  statute. 

The  case  of  Delaphine  vs.    Crowninshield^  alsobsMaaon 
maintains  Jihe  doctrine,  that  it  is  no  answer  to  a  plea '^' 
of  the  statute,  that  a  writ  was  sued  out  before  the 
bar  became  complete ;  unless  it  was  regularly  con- 
tinued by  (diaSy  6fC. 

To  same  point,  see  Harris  ys.  Dennis^''  ^^'S'^^^iUwifm 
ry  vs.  CaMwelly''  Cawood'vs.  Whetcroft;  CaUts  Ys.^^i^b  20s 
Wdddf/y  Hume  vs.  Dickinson,^  Jackson  ys,  Hbrtan.^    j.  103  ' 

Both  upon  reason  and   authority,  then,  it  would  ^^^     *" 
seem  that  the  defendant  can  draw  no  aid  from  hisf^^j?^.^?- 

B  7  Caine  s 

suit  in  Marengo:  and  because  it  was  unavailing  in  Rep.  i^- 
proof  of  any  fact  in  issue,  the  transcript  should  have 
been  rejected. 

Secondly.  Was  the  suit  in  Marengo  a  nullity,  be- 
cause the  plaintiff  was,  at  the  time  of  its  commence- 
ment, a  resident  and  freeholder  in  Mobile  county? 
The  determination  of  the  first  question  being  deci- 
sive of  the  case,  we  might  decline  its  further  exami- 
nation, but  as  the  secoiid  is  brought  up  by  the  bill 
of  exceptions,  and  an  opinion  upon  it  may  influence 
ulterior  proceedings  hetween  the  parties,  we  will 
briefly  consider  it.  By  our  statute,  an  action  institu- 
ted in  one  county,  against  a  resident  and  freeholder 

» 
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of  another,  is  abateable  upon  the  plea  of  the  defen-' 
dant;  yet  it  will  not  of  necessity  follow,  that  Ifce  suit 
is  a  nullity.  It  may  be  avoided  at  the  election  of  the 
defendant  pbut  if  he  fails  so  fa^elect,  and  the  caofllB  is 
prosecuted  to  judgment,  the  defendant  is  foreclosed  ^^s 
to  his  defence,  and  all  proceedings  under  the  judgment 
are  regular.  Were  it  otherwise,  the  purchase  of  proper- 
ty, under  an, execution  issued  upon  it,  would  not  be 
safe.  Hence  it  will  foUo^r,  that  the  «iit  in  Marengo 
was  not  a  nullity ;  and  it  would  be  competettt  for  the 
defendant  to  prosecute  a  new  action  within  twelve 
motfths  after  the  arrest  or  reversal  of  a  judgment 
rendered  in  tfiat  suit. 

Let  the  judgment  be  reversed,  and  the  cause  be 
remanded. 

Crenshaw,  J.  not  sitting. 


SHF.U'TON  rersus  THE  STATE.     . 

Under  an  indictment  chai;ging  an  assault  on  the  lOih,  evidence  it  admiaobtc 

of  assaults  <m  (he  3d  and  4th  of  the  same  month. 
The  time  of  committing  an  offence,  (except  where  the  time  emten  i&tA  the  na- 
-  ture  of  that  offence,)  may  be  laid  on  any  day  previous  to  the  finding  of  the 

bill,  during  the  period  within  which  it  may  be  prosecuted. 
It  is  not  errot  that  in  the  prosecution  of  offences,  assistant  counsel  is  assigned 
'  tbe  State. 

This  was  an  indictment  of  two  counts,  in  Dallas 
Circuit  Court,  for  an  assault  with  intent  to  kill  and 
murder,  and  for  a  common  assault  and  battery.  On 
the  first  count,  the  prij^onef  wa?;  acquitted,  and   on 
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the  second  convicted,  and  fined.  Two  points  were 
reserved  on  the  trial  for  the  determination  of  the  Su- 
preme Conrt.  • 

First  whether  the  Court  below  erred  iapermiting 
evidence  to  go  to  the  jury  of  assaults  on  the  3d 
and  4th  of  March,  when  the  indictment  charged  that 
the  offence  had  been  committed  on  the  10th  of  March. 

Second,  whether  the  Court  below  erred  in  allow- 
ing assistant  counsel  to  the  State,  who  concluded 
the  argument 

• 

H  G.  Perry,  and  Gordon^  for  the  plaintiff.     • 
Attorney  General,  contra. 

White,  J. — This  was  a  prosecution  at  the  suit  of 
the  State.  The  indictment  contained  two  county — 
one  for  an  assault,  with  intent  to  kill  and  murder,  and 
the  other  for  a  common  assault  and  b^tery.  -On 
the  first,  the  defendant  was  acquitted,  but  convicted 
on  thesecond,and  fined  three  hundred  &  ninety  dollars. 
Points  were  reserved,  under  the  statute,  for  the  de- 
termination of  the  Court;  the  first  of  which  is  whe- 
ther it  was  error  for  the  Judge,  on  the  trial,  to  per- 
mit evidence  to  go  to  the  jury,  of  an  assault  on  the 
3d  or  4th  of  March,  when  the  indictment  charged  the 
ofience  to  have  been  committed  on  the  10th  of  that 
month.  The  law  requires,  that  some  day  should  be 
laid  in  the  indictment,  but  except  where  the  tim^  is 
of  the  description  of  the  offence  itself,  it  is  sufficient 
to  lay  it  on  any  day  previous  to  the  finding  of  the 
bill,  and  during  the  period  within  which  the  offence 
may  be  prosecuted.  In  1st  vol.  of  CJutty's  Crimipal 
Law,  page  224,  of  margin,  these  principles  are  laid 
I     down  and  sustained  bv  manv  authorities  referred  to. 
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Though  ^e  allegation  of  a  specific  time  is  impor- 
tant, it  is  in  no  case  necessary  to  prove  the  pr6ci>;e 
day,  or  eveit  year,  laid  in  the  indictment,  ex- 
cept where  time  enters  into  the  nature  of  the  offence; 
and,  therefore,  an  overt  act  of  high  treason  may  be 
proved  to.  be  committed  on  a  different  day  from  that 
mentioned  in  the  indictment.  To  this  doctrine,  con- 
tained ift  almost  all  the  boojcs,  there  can  be  but  one 
conceivable  objection,  which  is  this :  that  if  it  be  al- 
lowable to  prove  the  offence  after  ttie  time  laid 
in  the  indictment,  subsequent  prosecutions  for  the 
.  same  offence  would  not  be  barred.  This  arises  from 
a  belief,  that  the  record  of  the  first  conviction  or  ac- 
quital,  when  relied  on  as  a  bar,  could  not  be  aided 
by  averment.  This,  however,  is  a  wrong  view  of 
the  subject. 

On  the  next  page  of  Cliitty,  to  that  already  refer- 
recf  to,  the  author  says,  *'  That  in  an  indictment  for 
high  treason,  overt  acts,  commitJl!ed  at  different  times, 
may  all  be  laid  on  the  same  day;  and,  therefore,  up- 
on a  second  indictment,  the  defendant  may,  by  pro- 
per averments,  shew  that  he  has  already  been  ac- 
quitted of  the  offence,  upon  the  first,  though  the  two 
indictments  allege  the  offence  to  have  been  commit- 
ted on  different  days ;  for  it  would  be  hard,  indeed, 
if  the  prosecutor  might  vary  from  the  day  laid,  for 
the  purpose  of  conviction,  and  the  prisoner  could  not 
do  the  same,  in  order  to  shew  a  previous  acquittal." 

The  next  point  raised,  is,  whether  the  Circuit 
Court  erred,  in  permitting  the  argument  on  the  trial 
to  be  closed  by  a  different  attorney,  than  the  solicitor, 
for  the  State.  It  is  argued,  that  such*  a  practice 
tends  to  die  abuse  of  prosecutions,  by  either '  ma- 
king them  too  rigid  and  severe,  on  the  one  hand,  or 
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openjlng  th«  door  to  collusion  on  the  other..  If  this 
be  sd,  the  State  should  not  be  allowed  assistant  coun- 
sel, either  lo  commence  'or  conclude  arguments. 
Now,  the  fact  is  well  known,  that  prisoners  usuall}j 
employ  men  of  the  strongest  talents,,  .and  the  more 
important  the  case,  the  more  distinguished  the  de- 
fending counsel  generally  are ;  and  if  the  state  is  ne- 
ver to  be  aided  in  her  prosecutions,  the  conttgt  would 
often  be  too  unequal  for  the  purpgses  of  justice.  Nor 
can  I  conceive  that  much  is  to  be  apprehended  from 
a  practice  that  has  long  prevailed  throughput  our 
country.  The  assistiqg  counsel  would  be  under  the 
control  of  the.  Court,  and  the  solicitor  a  sworn  officer,  * 
charged  with  the  important  trust  of  public  prosecu- 
tions, would  be  guilty  of  a  great  deriliction  of  duty, 
if  h^  connived  at  collusions  for  acquittal,  or  permitted 
cruel  and  unjust  prosecutions. 

But  it  is  said,  that  assisting  counsel,  oft  the  part  of 
the  State,  should  nol^atall  events,  be  alldwed  to  con- 
clude the  argument ;  because,  the  defending  coun- 
sel, not  apprised  of  the  fact,  would  not  lay  ^out  their 
strength  ^tpm^eet  the  emergency.  This,  generally, 
could  not  be  the  case ;  for,  in  the  progress  ot  th# 
cause,  and  before  any  thing  was  said  for  thp  ac- 
cused, there  would  be  notice  who  was  to  close  th^ 
argumeilt.  But  defendants,  if  innocent,  hav^ 
never  much  to  apprehend  from  the  laws,  as  adminis- 
tered m  this  country,  even  with  the  aid  of  the  s^blest 
coui^el  for  tht*  State,  and  if  guilty ;  it  is  no  public 
grievance  that  they  ijhould  be  punished.  He/e,  if 
any  where  upon  earth,  the  benign  maxim  of  the  law; 
that  it  is  better  ninety -nine  guilty  persons  should^s*' 
cape,  than  that  one  innocent  man  should  be  punish- 
ed, prevails  iu  all  its  force.     We  can  not  sustain  tlie 
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last  objection.  The  point  with  respect  to  the  con- 
tinuance, is  considered' as  settled  by  former  adjudica^ 
tions. 

There  is,  then,  no  error  tn  the  record,  and  the 
judgment  mus*  be  affirmed.  But  we  can  not  render 
judgment  against  the  security.  The  law  does  not 
require  such  a  bond  as  the  one  taken,  nor  allow  this 
Court  to'  give  judgment  on  it.  If  good  at  Common 
I.aw,  the  redress  must  be  sought  there. 

Crknshaw,  J.  not  sitting. 


GREEN  Pt  UX  rtnus  \fOORE.  KXFCL'TOR,  Ar. 

A  Hy  his  l«0t  will  and  testament  bequeathed  \vm  quarter  sections  of  land  to  iiis 
iIn lighter  B  The  land  had  been  purchased  of  tlic  United  States,  and  but 
ine  third  of  the  purchase  money  paid.  Held — That  A's  executor  wa? 
boand  to  pay  out  the  balance  due  to  the  United  States  and  perfect  B's title; 
on  it  appearing,  that  her  share,  then,  would  only  equal  the  legacies  given  off 
by  the  said  will  to  A's  other  children. 

This  was  a  bill  in  chancery  filed  in  Madison  Cir- 
cuit Court,  against  William  Moore  the  executor  of 
the  last  will  and  testament  of  Uriah  Bass.  The  case 
presented  the  following  facts.  Uriah  Bass,  by  his 
last  will  and  testament  amongst  other  devises,  be- 
queathed to  Ann  Green,  his  daughter,  two  quarter  sec- 
tions of  land.  The  land  in  question  had  been  pur- 
chased, by  Bass,  from  the  United  States,  and  one 
fourth  of  the  purchase  money  paid.  Uriah  Bass  died 
possessed  of  an  estate  amply  adequate  to  the  pay- 
ment of  all  his  debts,  and  to  the  settlement  of  all  his 
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bequests.  After  the  executor  had  qualified,  the  com- 
plainants applied  to  him  to  pay  out  the  balance  du© 
on  the  land.  This  he  refused,  alleginir,  that  he  had 
no  autlK)rity  so  to  do,  but  required  the  complainant:? 
to  procure  the  decree  of  a  competent  Court  on  the 
subject.  The  complainants  rejecting  this  roquisilioii, 
the  land  became  forfeited.  This  bill  was  then  filed 
to  compel  the  executor  to  pay  out  of  the-assets  in 
his  possession,  the  balance  due  on  the  land,  and  to 
secure  a  patent  for  the  complainants.  The  answer 
of  the  dofendant  admitted  most  of  the  above  facts, 
but  contended  that  he  proposed  to  complainants  to 
take  advantage  of  the  law  extending  further  credit  : 
and  insisted  on  a  demurrer  to  the  bill.  On  a  final 
hearing,  the  bill  was  dismissed,  and  the  decree  brouglit 
to  this  Cour*  for  revision. 

Hutchison,  for  Plaintiff' — Thoniloih  ronfra, 

Crknshaw,  J. 

In  this  case,  the  bill  and  supplement  set  forth,  that 
Uriah  Bass,  by  his  last  will  and  testament,  among  other 
things,  devised  to  hisdaughter  Ann,  the  wifyof  John 
A.  Green,  two  quarter  sections  of  land  therein  describ- 
ed; that  at  public  .sale  the  testator  had  purchased 
the  lands  of  the  United  States,  at  the  price  of  three 
thousand  nine  hundred  and  thirty  six  dollars,  having 
paid  one  fourth  of  the  purchase  money,  leaving  three 
fourths  unpaid  at  the  time  of  his  death :  that  in  his 
will,  he  directed  all  his  just  debts  to  be  paid,  and 
left  a  large  estate  amply  sufficient  to  pay  debts  and 
legacies  and  satisfy  the  devises  contained  in  his  will: 
that  the  executor  William  Moore  proved  the  will  and 
took  possession  of  the  whole  of  the  personal  estate : 
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that  though  requested,  he  failed  aqd  negleeted  to 
pay  the  rernainincr  instahnents  due  on  the  said  two 
(juarter  sections  of  land,  or  to  avail  hiniself  of  fur- 
ther credit  under  the  act  of  Congress  called  the  re- 
lief law,  so  that  the  lands  became  forfeited  to  the 
United  States.  The  answer  admits  the  material 
facts  stated  in  the  bill  and  supplement,  but  in  sub- 
stance alieges,  that  the  executor  requested  the  com- 
plainants to  avail  themselves  of  the  benefit  of  said 
act  of  Congress,  and  that  if  they  would  procure  the 
decree  of  a  competent  Court,  compelling  him  to  do 
so,  then  he  would  pay  the  debt  due  to  the  United 
States ;  and  concludes  by  insisting  on  the  benefit  of 
a  demurrer.  On  a  final  hearing  on  the  bilU  supple- 
ment, answer  and  exhibits,  the  Circuit  Court  dis- 
missed the  bill;  and  this  is  now  assigned  for  error. 

The  prayer  of  the  bill  is,  that  the  executor  may 
be  compelled  to  re-j)urchase  the  land,  or  to  pay  aa 
equivalent  in  money,  with  compensation  for  the  im- 
provements made  by  the  complainants  on  the  laud. 
Whether  the  decree  of  the  Circuit  Court  ought  to  be 
reversed  and  the  prayer  of  the  bill  be  decreed,  isnow 
tlie  question  for  our  consideration. 

That  m  the  construction  of  wills  the  intention  of 
the  testator  ought  to  prevail  as  far  as  is  ccnsisteut 
with  the  rules  of  law — that  the  residuum  of  the  es- 
tate and  even  personal  legacies  may  be  taken  if  ne- 
cessary, to  the  perfection  of  a  devise  of  land — ^and 
that  it  is  the  lluty  of  the  executor  out  of  the  person- 
alty to  pay  debts  and  discharge  incumbrances  from 
devises  of  land,  whether  the  testator's  title  be  in  law 
or  equity,  are  propositions  aflirnied  by  the  counsel 
for  the  appellants,  and  not  denit-tl  by  the  counsel  for 
the  appellees. 
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To  arrive  at  the  intention  of  the  testator,  as  to 
any  given  clause  of  his  will,  we  may  resort  to  othei* 
clauses,  or  to  the  entire  instrument  to  shew  what 
was  intended.  If  the  testator  in  the  present  case, 
intended  that  the  three  instalments  tlue  to  the  go- 
vernment on  the  lands  devised  to  his  daughter  Ann 
Green,  should  be  paid  out  of  his  estate,  it  may  be 
ascertained  by  a  resort  to  this  rule.  That  he  inten- 
ded to  do  equal  justice  to  each  of  his  daughters  by 
giving  them  equal  portions  of  his  estate  is  evident 
from  the  face  of  the  will.  To  each  of  them  he  has 
devised  two  quarter  sections  of  land,  and  bequeathed 
to  the  two  eldest,  eight  negroes  a  piece,  and  to  each 
of  his  five  younger  daughters  a  legacy  .in  negroes  • 
equal  in  value  to  the  legacies  of  the  elder  daughters. 
Land  of  the  same  quantity  and  negroes  equal  in  val- 
tuJ  are  evincive  to  my  mind  that  the  testator  inten- 
ded to  extend  his  bounty  in  an  equal  degree  to  all  his 
daughters. 

Again ;  from  the  face  of  the  will,  it  does  not  ap- 
pear that  the  testator  had  not  a  perfect  legal  title  to 
the  four  quarter  sections  devised  to  his  two  eldest 
daughters,  it  is  fair  to  presume  that  he  had,  jintil  the 
Contrary  is  shewn  to  be  the  fact.  We  are  not  in- 
formed by  the  record  that  the  title  of  Mrs.  Sally 
Green  Was  imperfect,  or  that  her  land  was  incum« 
bered ;  it  is  therefore  presumable  that  under  the  de- 
vise to  her  she  has  a  clear  legal  title.  The  lands  de- 
vised to  the  five  younger  daughters  necessarily  im- 
ply a  perfect  legal  title,  because  the  executor  is  re- 
quired by  the  will  to  purchase  those  lands  for  these 
devisees  at  a  price  not  exceeding  eleven  dollars  per 
acre,  and  which  was  nearly  equal  to  the  price  at 
which  the  land  of  Ann  Green  was  originally   pur- 
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cliased  from  the  United  States.  Can  it  then  be  sup- 
posed consistently  witli  the  testator's  evident  inten- 
tion of  equality  in  the  distribution  of  his  property 
among  his  daugliters,  that  he  did  not  intend  his 
daughter  Ann^'lreen  should  also  have  a  perfect  le- 
gal title  to  the  land  v/hich  she  took  under  the  devise, 
and  that  her  land  should  not  be  paid  for  out  of  his 
I'ritate?  that  in  effect,  she  should  have  no  land  whea 
her  elder  sister  had  been  provided  for,  and  each  of 
Ui)Y  younger  sisters  was  to  have  land  not  exceeding 
in  value  three-  lliouKand  five  hundred  and  twenty 
dollars.  This  would  be  manifest  injustice,  and  to 
my  mind  a  contrary  conclusion  is  irresistible. 

This  interpretation  of  the  testator's  intentioH  is 
not  only  supported  by  thg  best  rules  of  reason  and 
justice,  but  is  well  sustained  by  authority,  and  is  en- 
tirely consistent  with  the  rules  of  law.  And  it  is 
equally  true,  that  it  is  the  duty  of  the  executor  to 
resort  to  the  residuum  of  the  estate,  and  if  necessary 
to  personal  legacies,  for  the  payment  of  debts  and 
the  discharging  of  incumbrances  on  specific  devises 
of  land,  and  for  the  completion  of  an  imperfect  or 
epuitabl^^  title. 

In  the  caseof  Livingston  vs.  Ntwkirk,  reported  in 
3^/  Johns,  Ch.  Reports,  the  principle  is  settled  in  New 
York,  **that  an  equitable  interest  in  lands,  founded  on 
articles  of  agreement  for  the  purchase,  will  pass  by  a 
subsequent  devise  and  that  the  executor  must  pay 
the  purchase  rrioney  for  the  benefit  of  the  devisee/' 
Ch  Eep^'  The  case  of  Champion  vs.  Bra?vn,'  is  to  the  same 
effect.  It  was  then  determined  that  a  contract  for 
the  purchase  of  land  did,  in  equity*  descend  to  the 
heirs  of  the  vendee  as  real  estate,  and  who  may  call 
on  the  executor  or  administrator  to  diseharcre  the  con- 
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tract,  80  as  to  enable  the  heirs  to  demand  a  convey- 
ance from  the  vendor. 

The  same  doctrine  is  fully  recognised,  and  well 
established  by  the  Engli^^h  decisions.  In  the  case  of 
Perry  vs.  PhiUips*  it  was  held,  that  an  equitablq  lien  ^e^f*-^*^' 
was  an  equitable  obligation  to  do  according  to  con- 
science, and  that  a  devise  of  it  was  good  in  equity. 
So,  in  Buckmaster  vs.  Danop,''  the  same  rule  was  re-'^idtm. 
cognised  by  the  Master  of  the  Rolls;  though  in  that 
case,  the  performance  of  the  agreement  in  favor  of  the 
heir,  out  of  the  residuary  legacy  wss  refused,  on  the 
ground  that  there  was  no  agreement  binding  on  the 
parties,  either  in  la\y  or  equity.; — Also,  the  case  of 
Broome  vs.  Monk,"  is  to  the  same  effect.  In  that  case«ioideM- 
the  <5hancellor  held,  that  a  devise  of  land  contracted 
for,  was  good,  though  the  devisor  had  only  an  equi- 
table estate,  and  that  every  devise  was  specific,  and 
that  money,  to  be  laid  out  in  laud,  should,  in  equity, 
be  considered  as  land  :  though  it  wils  also  held,  that 
if  the  contract  was  not  binding,  or  could  not  be  en- 
forced, nothing  would  j)assby  the  devise. 

All  this  law,  insisted  on  by  the  complainants,  was 
admitted  by  the  defendant;  but  its  application  to  the 
case  in  hand  was  denied. 

It  was  contended,  that  all  the  rases  referred  to,  mov- 
ed on  the  supposition  tliat  the  contract  could  be  en- 
forced, and  that  the  remedy  was  mutual ;  but  that  in 
a  tsale  of  public  land  by  the  government,  payment 
could  not  bc3  coerced  from  the  purchaser,  nor  could' 
the  United  States  be  cornpeiled  to  make  titles. 

Without  admitting  or  denying  this  proposition,  I 
think  it  may  with  reason  be  affirmed,  that  a  sale  by 
the  government  forms  an  exception  to  the  rule. 

It  is  to  be  presumed,  that  a  government  contract- 
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ing  with  its  citizens,  will  act  in  good  faith.  It  is  a 
matter  of  history  and  public  notoriety,  that  a  legal 
title,  in  pursuance  of  law,  is  uniformly  granted  by  the 
United  States  to  the  purchaser  or  his  representatives, 
on  the  making  ^f  full  payment  for  the  land.  The 
prospect  or  liability  of  forfeiture,  will  operate  as  a 
means  of  coercion  to  compel  the  purchaser  to  pay  the 
subse£[uent  instalments  as  they  fall  due.  It  is  true, 
he  has  his  election  either  to  obtain  a  complete  title 
by  making  full  payment,  or  to  forfeit  the  money 
which  he  has  pail,  together  with  his  imperfect  right 
to  the.  land.  This  is  a  considerable  penalty,  and  must 
have  a  good  effect  in  coercing  the  purchaser  to  punc- 
tuality inpayment; 

But  although  the  purchaser,  in  his  life-time,  might 
have  forfeited  the  land  to  the  United  States,  by  fail- 
ing to  pay  the  purchase  money  as  it  fell  due,  yet 
having  devised  the  land,  and  died  before  a  forfeiture 
took  place,  it  is  plain,  he  did  not  intend  it  to  be  for- 
feited, but  intended  that  it  should  be  paid  for  out  of 
his  estate. 

In  pursuance  of  this  intention,  it  was  the  duty  of 
the  executor,  to  have  prevented  a  forfeiture  by  an  ex- 
tension of  credit  under  the  act  of  Congress,  and  ulti- 
mately to  have  completed  the  payment  out  of  the  per- 
sonal estate  of  the  testator ;  or,  without  resorting  to 
an  extension  of  credit,  if  the  condition  of  the  estate 
would  have  permitted  it  without  material  injury,  and 
a  sufficiency  of  money  had  been  realised,  he  might 
have  discharged  the  debt,  and  perfected  the  title  be* 
fore  a  forfeiture  accrued. 

This  was  strictly  a  debt,  from  the  payment  of 
which  the  executor  could  not  be  exonerated  without 
the  consent  of  the  devisee,  so  long  as  there  was  a  suf- 
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ficiency  for  that  purpose,  Under  the  act  of  Assem- 
bly of  December,  1816,  if  the  circumstances  of  the 
estate  required  it,  by  applicationto  the  county  court, 
the  executor  would  have  been  empowered  to  sell  pro- 
perty of  the  testator  in  order  to  complete  the  payment. 

We  are  all  of  opinion,  that  the  complainants  are 
entitled  to  relief  in  a  Court  of  Equity ;  that  the  exe- 
cutor, (or  rather  the  administrator  with  the  will  an- 
nexed,) for  the  use  of  the  devisee  and  her  heirs,  ought 
to  re-purchase  the  same  land,  or  other  land  in  the 
same  vicinity,  equal  in  value  and  €(uantity,  or  if  this 
cannot  be  effected,  without  material  injury  to  the 
rights  of  others  interested  in  the  estate,  then  an  equi- 
valent in  money  ought  to  be  settled  on  her  and  her 
heirs. 

But,  in  as  much  as  the  testimony  taken  in  the 
case  was  rejected  by  the  Circuit  Court,  and  has  not 
been  submitted  to  the  consideration  of  this  Court, 
and  as  several  material  facts  are  necessary  to  be  019- 
certained  before  a  final  decree  caa  be  pronounced, 
this  Court  have  not  sufficient  data  to  render  that  de- 
cree which  the  Circuit  Court  should  have  rendered. 
To  the  end,  therefore,  that  all  necessary  facts  may 
be  ascertained,  so  as  to  enable  the  Circuit  Court  to 
pronounce  a  final  decree,  it  i^  now  ordered  and  de- 
creed by  this  Court,  that  the  decree  be  reversed,  aad 
the  cause  remanded,  and  that  the  costs  be  paid  out  of 
the  testator's  estate. 

Lipscomb,  C.  J. — Perry,  J.  and  Taylor,  J.  not 
sittinor. 
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KENNEDY  venus  MEADOR. 

Tli^  declarations  ol*  a  party  can  not  be  given  in  evidence  at  his  own  instaiif?, 
I  in  leas  they  form  a  part  of  the  rtsgesUr. 

The  opinion  of  the  Court,  in  this  case,  shows  all 
he  points  arising,  in  its  decision. 


l 


Collier,  J. — The  questions  of  law,  arising  in  this 
case,  are  presented  by  the  bill  of  exceptions,  from 
which  it  appears  that  the  defendant  in  error  read  to 
the  jury,  against  the  consent  of  the  plaintiff,  a  depo- 
sition, in  which  a  knowledge  of  several  of  the  facts 
stated  are  derived  by  the  witness  from  third  persons. 
It  further  appears,  that  the  defendant  gavQ  in  evi- 
dence, declarations  of  himself  and  one  Roaney,  that 
they  were  not  co-partners  at  the  time  the  claim  on 
which  this  suit  is  founded,  originated,  and  this  not- 
withstanding an  objection  by  the  plaintiff's  counsel. 

We  understand  by  the  waiver  of  the  plaintiff's 
counsel,  at  the  foot  of  the  record,  that  all  objection, 
as  to  the  regularity  of  taking  the  depositions,  is  waiv- 
ed, and  will  therefore  consider  only  such  objections 
as  are  intrinsic. 

The  deposition,  in  some  of  its  parts,  is  clearly  ob- 
jectionable. It  details,  as  facts,  matters,  a  knowledge 
of  which  was  derived  from  third  persons ;  and  upon 
motion  by  the  counsel  of  the  plaintiff,  it  was  the  duty 
of  the  Court  to  h^ve  excluded  that  portion  of  it. 

It  was  error  to  admit  the  declarations  of  the  de- 
*i3tarkteifendant  or  Roaney.  The  declarations  of  a  party  can 
«9,7o '  never  be  given  in  evidence  at  his  own  instance,  un- 
less they  form  a  part  of  the  res  gesta!^     Here,  it  is 
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not  pretended,  that  there  is  a  res  gesta  to  which  they 
can  be  referred  as  a  constituent  part.  The  declara- 
tion of  Roanoy  was  equally  inadmissible — it  was 
competent  to  have  examined  him  on  the  trial. 

Let  the  judgment  be  reversed  and  the  cause  be 
remanded. 

Lipscomb  C.  J.  not  sitting^ 


Isp221 


SMITH  verna  MAXWELL. 

It  appearing,  that  improper  testimony  is  admitted  by  a  Court  to  go  to  a  jury, 
the  appdlafd  Court  will  not  presume  the  proof  of  r ircumstances,  (not  ap- 
pearing in  the  bill  of  exceptions,)  which  would  render  such  testimony  legaL 

Held  not  error,  that  a  counsel,  with  the  assent  of  the  Court,  had  a  jury  recalled, 
and  an  erroneous  charge  of  such  Court,  in  favor  of  such  < 

This  was  an  action  of  assumpsit,  ti! 
County  Court. 

The  bill  of  exceptions,  stated,  that 
the  cause,  the  Court  below  permitted 
to  the  jury,  of  the  admission  of  defendaJ 
she  had  purchased  a  portion  of  the  goods  sue 
Also,  that  the  Court,  having  given  an  erroneous 
charge  to  the  jury,  and  the  same  being  excepted  to 
by  plaintifFs  counsel,  the  jury  were  recalled,  and  the 
charge  retracted. 

Taylor,  J. — The  assignment  of  errors  in  this  case, 
refers  exclusively  to  the  bill  of  exceptions.  From  this, 
it  appears  that  the  Court  below  permitted  proof  to 
be    made    before    the    jury    of    admissions  made 
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by  the  wife  of  Maxwell,  of  her  having  purchased 
some  of  the  articles  charged  in  the  account, 
on  wliich  the  suit  was  brought.  It  is  admitted  by 
the  counsel  for  Smith,  that  this  was  contrary  to  the 
general  rule  of  law,  but  it  is  contended  that  this  Court 
will  presume  that  proof  had  been  made  of  the  wife 
having  acted  as  the  agent  of  the  husband,  and  if  so, 
the  decision  below  was  correct.  This  w^ould  be  a 
most  strained  presumption  indeed.  Evidence  is  re- 
ceived, which  is  contrary  to  the  general  rules  of  law; 
there  may  be  circumstances,  however,  which  if 
proved,  v/ould  make  that  evidence  admissible; 
can  it  be  imagined  that  the  Judge  would  have  signed 
a  bill  of  exceptions  hi  which  that  evidence  was  not  in- 
serted? If  he  would,  this  Court  can  not  supply  the 
omission.  From  all  that  appears  on  the  record,  the 
Court  erred  in  admitting  this  testimony. 

It  appears  that  the  counsel  for  the  plaintiff*  in  error, 
excepted  to  a  part  of  the  instructions  given  by  the 
Court,  to  the  jury,  but  that  after  the  exception  was 
taken,  and  the  jury  had  retired,  they  were  recalled 
and  told  by  the  counsel  for  the  defendant,  with  the 
assent  of  the  Court,  that  the  instruction  was  errone- 
ous, and  the  law  different.  This  is  the  same  as  if 
the  Court  itself  had  directed  the  jury  to  he  recalled 
to  the  box,  retracted  an  erroneous,  and  given  a  cor- 
rect charge ;  therefore,  in  this,  there  was  no  error. 

For  the  admission  of  the  declarations  of  the  wife, 
the  judgment  must  be  reversed,  and  the  cause  re- 
manded. 

Ckknshaw,  J.  not  sitting. 
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CARGILL  versus  WALKER. 

The  vendee  of  personal  property  will  not  he  permilted  to  defend  against  tlie 
consideration  of  the  purchase  money,  hy  a  mere  allegation,  that  he  has  hcen 
deprived  of  the  property  by  another,  whose  title  is  not  shewn  to  have  been 
supcriop  to  his  own — and  which  title  he  would  not  defend,  because  the  ven- 
dor's agent  refused  to  execute  a  bpnd  of  indemnity'. 

In  error  from  Dallas  Circuit  Court. 

This  was  an  action  of  debt  instituted  by  Cargill 
to  recover  the  amount  of  a  note  given  for  the  pur- 
chase of  a  slave;  which  having  been  levied  on,  as  of  the 
the  estate  of  one  Outlaw,  it  was  proposed  by  the  de- 
fendant, to  the  agent  of  the  plaintiff,  that  if  the  latter 
would  execute  a  bond  of  indemnity,  the  former  would 
defend  the  claim ;  which  having  been  declined,  the 
slave  was  sold.  The  defendant  having  defended  a- 
gainst  the  note  on  these  grounds,  obtained  a  verdict ; 
to  reverse  which,  the  cause  was  brought  to  this  Court. 

Taylor,  J. — By  the  bill  of  exceptions  it  appears, 
that  on  the  trial  in  the  Circuit  Court,  it  was  proved 
that  the  consideration  of  the  note,  on  which  the  ac- 
tiou  is  founded,  was  the  purchase  of  a  negro  by  the 
defendant  of  the  plaintiff,  which  negro  the  plaintiff  had 
previously  purchased  of  one  Alexander  S.  Outlaw. 
It  was  further  proved  by  the  production  of  the  exe- 
cution, and  the  return  of  the  sheriff  thereon,  in  con- 
nection with  his  oral  testimony,  that  the  said  negro 
was  sold  after  the  sale  and  delivery  to  the  defendant 
and  the  execution  of  the  note  sued  on,  to  satisfy  a  judg- 
ment creditor  of  the  said  Alexander  S.  Outlaw :  that 
Uriah  G.  Mitchell  was  the  agent  ofthe  plaintiff,  who 
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resided  in  the  State  of  Mississippi,  and  that  the  de- 
fendant proposed  to  the  said  Mitchell,  after  the  negra 
,  was  levied  on,  and  before  the  sale,  that  if  Mitchell 
would  indemnify  the  defendant,  he  would  claim  the 
negrot  make  the  necessary  affidavit,  SfC.  and  have  a 
trial  of  the  right  of  property,  as  authorised  by  the 
statute ;  but  Mitchell  refused  to  give  the  indemnity 
required,  and  the  defendant  was  deprived  of  the  ne- 
gro by  the  levy  and  sale  by  the  sheriff.  It*  was  also 
proved,  that  there  was  an  exj)ress  warranty  of  title 
made  by  the  plaintiff  to  the  defendant. 

"  On  these  facte,  the  Court  instructed  the  jury, 
"  that  if  they  were  of  opinion  that  Mitchell  wa*;  the 
**  general  agent  of  the  plaintiff,  and  that  the  negro  had 
*'  been  levied  on  as  it  had  been  testified,  and  that 
**  the  defendant  proposed  to  said  Mitchell,  if  he 
*'  would  indemnify  him,  that  he  would  litigate  the 
**  right  to  the  negro,  at  law,  %ind  he  refused  to  give 
"  the  indemnity,  and  the  negro  was  sold  under  the 
"  levy  ;  that  the  offer  to  daim  upon  indemnity  being 
"  given,  was  tantamount  to  an  offer  to  return  the 
**  negro,  so  far  as  to  permit  the  deprivation  of  the 
**  possession  of  the  defendant,  of  the  slave,  to  be  giv- 
"  en  in  evidence  in  defence  of  the  action.  And  if 
*'  they  were  of  opinion  the  facts  supposed  were  true, 
''  they  should  find  a  verdict  for  the  defendant/^ 

It  is  undoubtedly  true,  that  the  offer  made  by  de- 
fendant, to  contest  the  right  of  the  sheriff  to  sell  un- 
der the  executions,  upon  recivin^  indemnity,  was 
equivalent  to  an  offer  to  return  the  negro  to  the 
plaintiff;  but  wouW  an  offer  to  return,  with  the  other 
facts  set  out  in  the  bill  of  exceptions,  form  a  defence  ? 
It  does  not  appear  whether  the  executions  had  come 
to  the  sheriff's  hands  before  the  ^ah  by  the  plaiatiff 
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to  the  defendant,  nor  doe6  it  seem  that  the  instruc- 
tions of  the  Judge  contemplated  the  case  of  a  lien 
eflfected  by  the  executions,  but  they  convey  the  idea 
that  the  assertion  o^  title  in  Outlaw  by  the  sheriff  in 
making  his  levy,  authorised  the  defendant  to  call  up- 
on the  plaintiff  to  refund  the  consideration,  and  re- 
scind the  contract.  This  certainly  is  not  the  law. 
Had  the  defendant  been  sued  by  a  third  person,  wh© 
claimed  title  to  the  negro,  he  might  have  given  no- 
tice of  the  pendency  of  the  action  to  the  plaintiff,  and 
called  upon  him  to  ma^ce  defence,  and,  in  the  event 
of  a  recovery  against  him,  the  judgment  would  have 
been  evidence  in  defendant's  favor,  when  sued  for 
the  consideration.  But  suppose  upon  claim  made  by 
this  third  person,  the  defendant  ha^l  given  notice  to 
the  plaintiff,  that  if  he  would  indemnify  him  he 
would  not  deliver  the  negro  up  without  suit,  other- 
wise he  would,  and  indemnity  was  refused,  and  the 
negro  delivered  up ;  would  this  of  itself  form  a  de- 
fence in  an  action  for  the* consideration  agree(i  to 
be  paid,  without  proof  of  title  in  the  third  person? 
I  tliink  not.  .  So  here,  if  the  defendant  had  claimed 
the  property,  given  bond  &c.,  and  upon  the  trial 
there  had  been,  a  recovery,  he  having  given  notice  to 
the  plaintiff  to  defend  on  the  trial  of  the  right  of  pro- 
perty, could  Iiave  used  the  judgment  in  that  case  in 
his  defence  wlien  sued  on  tl'ie  note  given  for  the  con- 
sideration. 

Suppose  there  hjxi  been  a  warranty  of  soundness, 
and  the  defendant,  believing  the  negro  to  be  unsound, 
had  given  notice  of  that  fact  to  tlie  plaintiff  awd^of- 
fered  to  return  hi  117;  when  sued  upon  the  note, 
proof  of  this  would  not  have  formed  a  defence,  but  it 
would  have  devohed    upon  him  to  satisfy, the  jury 
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by  testimony  to  the  fact,  that  the  negro  was  un- 
bound, and  thus  have  shown  a  breach  of  the  warran- 
ty. The  warranty  in  this  case  was  not  against  the 
claim  of  title  by  another,  but  against  the  validity  of 
that  title ;  therefore,  without  proof  that  such  title  was 
good,  no  breach  of  the  warranty  was  shown. 

The  judgment  must  be  reversed,  and  the.  cause  re- 
manded. 


EVANS  versus  MURPHY,  et.  al. 

A  |Bvc  his  note  for  the  rent  of  a  ferry,  including  eighty  acres  of  land :  tlie 
County  Court  afterwards  granted  the  ferry  to  another.  In  a  suit  brooght  to 
recover  the  amount  of  the  note— Held— That  A  could  show  tlie  failure  of 
consideration,  which  arose  from  being  deprived  of  the  ferry. 

In  error  from  Wilcox  Circuit  Court. 

This  action,  being  assumpsit,  was  brought  to  re- 
cover the  amount  of  a  promissory  note.  The  note 
was  executed  by  Evans  to  the  defendants  in  error 
for  the  rent  of  eighty  acres  of  land,  includ^ing  a  ferry. 
The  County  Court  had  granted  the  privilege  of  keep- 
ing the  ferry  to  another  individual,  whereby  the  de- 
fendant, Evans,  had  been  deprived  of  its  income, 
which  was  proved  to  be  worth  one  hundred  and  fifty 
dollars  a  year.  To  this  defence,  the  Court  charged 
the  jury,  that  the  defendant  was  bound  to  pay  the 
whole  amount  of  the  note,  and  that  if  the  land  was 
of  any  value,  they  must  so  find.  The  defendant,  by 
his  counsel,  excepted  to  this  charge  of  the  Court,  ^ad 
took  his  writ  of  error  here. 
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Saffold,  J. — This  action  was  brought  in  the 
Circuit  Court,  by  the  defendants  in  error  against  the 
present  plaintiff,  on  a  promissory  note  made  by  the 
latter,  payable  to  the  former,  as  agents  for  the  Canton 
Company  for  one  hundred  and  eighty  dollars.  The 
plaintiffs  below  having  obtained  a  verdict  and  judg* 
ment  for  the  amount  of  the  note,  Evans  prosecutes 
this  writ  of  error,  and  assigns  the  following  causes. 

Lst.  That  the  Court  erred,  as  shewn  in  the  bill  of 
exceptions. 

2d.  The  Court  erred  in  sustaining  the  demurrer  to 
the  defendant's  plea. 

In  relation  to  the  first  assignment,  it  appears  that 
the  note  sued  on  had  been  given  for  the  rent  of  a  fer- 
ry and  eighty  acres  of  cleared  land ;  that  the  County 
Court  had  previously  licensed  E.  Pharr  to  keep  said 
ferry,  who  kept  the  same  for  the  whole  of  the  year, 
for  which  defendant  had  rented  it,  whereby  the  de- 
fendant never  received  it.  Upon  this  state  of  facts, 
the  Court  charged  the  jury,  that  if  the  land  was  of 
any  value,  the  contract  was  undivided,  and  they 
must  find  for  the  plaintiff  the  full  amount  of  the  note, 
the  ferry  having  been  proved  to  be  worth  one  hun- 
dred and  fifty  dollars  a  year. 

The  doctrine  o( partial  failure  of  the  consideration 
of  contracts,  and  under  what  circumstances  it  con- 
stitutes a  defence  at  law  to  an  action  brought  to  re- 
cover the  price  of  the  article  contracted  for,  is  a  sub- 
ject of  considerable  magnitude,  and  has  often  elicited 
contrariety  of  decision  in  different  Courts  of  high  au- 
thority. Inasmuch,  however,  as  the  principles  in- 
volved in  this  case  have  received  several  recent  dis- 
cussions in  this  Court,  and  our  opinions  have  be^n 
fully  declared  upon  them,  (more  particularly  in  one 
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case  during  the  present  term)  it  is  deemed  unneces- 
sary again  to  review  the  authorities,  or  reiterate  the 
reasons  by  which  we  are  governed.  It  is  sufficient 
to  say,  a  majority  of  this  Court  have  heretofore  adop- 
ted principles  of  decision  in  opposition  to  those  main- 
tained  by  the  Circuit  Court  in  this  case,  shid  that  we 
are  now  fully  satisfied  with  them :  that  on  the  best 
reasons  and  authorities,  in  cases  like  the  present,  the 
defendant  bebw  shoufd  be  allowed,  in  mitigation  of 
the  demand  against  him,  the  benefit  of  the  defence 
of  which  he  attempted  to  avail  himself;  that  by  this 
course  much  delay  and  vexation,  and  the  circuity 
of  actions  will  be  avoided,^  which  should  ever  be  re- 
garded as  a  desideratum  in  the  administration  of 
justice.  The  oases  alluded  to,  as  having  been  al- 
ready adjudicated,  where  will  be  found  references  to 
many  authorities,  and  a  full  exposition  of  our  views 
^5S(m^ri?  a^-e  McMilUon  vs.  Piqq  6c  Marr"  and  Peden  v.  Moore, 
page  71  of  this  volume. 

Respecting  the  2d  assignment,  as  it  is  unimpor- 
tant to  the  decision,  it  is  sufficient  to  say  no  error  is 
presented  by  it.  On  the  first  the  judment  is  reversed, 
^nd  the  cause  remanded. 


Digitized  by  VjOOQ iC 


JVLY_TERM,  18ai. 


229 


LONG  VS.    LKWIS,   USP,    <SrC. 


LONG  rcr««  LEWIS,  nee,  &c. 

It  is  not  competent  for  a  Court  of  Law,  on  motion,  to  order  the  sheriflfto  retain, 
out  of  money  collected  for  a  plaintiflf,  the  charges  of  an  attorney  for  commis- 
son,  or  compensation  for  extra  services — not  being  costs  or  taxed  fees. 

In  error  from  Madison  County  Court. 

So  much  of  this  case  as  involves  the  point  deci- 
dendi shows  that  Lewis  for  the  use  of  Sanders,  moved 
the  County  Court  of  Madison  county,  for  an  order 
directing  the  sheriff  to  retain  certain  fees  charged  by 
him  as  attorney  for  Long,  out  of  money  then  in  the 
sheriiF&hands,  belonging  to  the  plaintiff  in  error.  Lew- 
is had  managed  several  suits  for  Long,  in  the  Inferior 
and  Supreme  Courts,  and  the  motion  was  predi- 
cated on  a  claim  for  extra  compensation^  being  no 
part  of  the  taxable  fees.  On  a  final  hearing,  the 
Court  gave  judgment  on  the  motion,  without  the  in- 
tervention of  a  jury,  and  this,  with  many  other  er- 
rors which  appear  in  the  opinion  of  the  Court,  were 
assigned  for  its  reversal. 

Saffold,  J.— At  February"  term,  1828,  of  Madison 
County  Court,  Lewis,  for  Sanders'  use,  moved  the 
Court  to  order  the  sheriffto  detain,  out  of  the  amount 
of  the  execution  in  the  case  of  Long  vs.  McBroom, 
former  sheriff,  the  fees  claimed  ty  Lewis  as  attor- 
ney for  Long,  in  the  case  of  the  latter  vs.  Turner  in 
that  Court ;  in  which  there  had  been  an  affirmance 
of  judgment  in  the  Supreme  Court,  and  for  satisfac- 
tion of  part  whereof  the  judgment  against  McBroom 
had  been  obtained.  The  fees  claimed  were  for  ob- 
taining the  affirmance  of  said  judgment.    The  Court 
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continued  the  motion,  but  ordered  the  sheriff  to  de- 
tain two  hundred  and  fifty  dollars,  until  judgment  on 
the  motion,  unless  Long  should  give  bond  to  Lewis 
for  Sanders'  use,  with  condition  to  pay  the  two  hun- 
dred and  fifty  dollars,  or  what  should  be  adjudged  on 
tlie  motion. 

At  August  term,  1829,  on  the  hearing  of  the  mo- 
tion, Long's  attorney  insisted,  there  should  be  a  de- 
claration, or  statement  of  the  facts  on  wliich  judg- 
ment was  sought,  but  the  Court  refused  to  compel 
it,  to  which  Long  excepted. 

The  fhcts  having  been  suggested,  on  which,  in 
pursuance  of  the  motion  judgment  was  sought. 
Long  controverted  them,  and  prayed  a  jury  to  de- 
termine them;  this  request,  the  Court  also  refused, 
and  to  which  a  further  exception  was  taken. 

It  was  conceded,  that  the  fees  claimed,  formed  no 
part  of  the  costs  taxed,  or  which  could  be  taxed  or 
embraced  by  the  judgments,  {Long  vs.  Turner,)  but 
were  one  moiety  of  tlie  damages  of  affirmance  in 
those  two  cases  claimed  by  Lewis,  as  Long's  attor- 
ney, for  obtaining  the  same,  without  any  express 
contract  betwixt  him  and  Long.  Therefore,  Long 
insisted,  the  Court  could  not  take  jurisdiction,  bnl 
the  Court  proceeded  to  hear  and  adjudge ;  and  to 
this  exception  was  also  taken. 

The  facts  proved  were,  that  Lewis,  as  Long's  at- 
torney, obtained  two  judgments  against  Turner,  for 
two  thousand  four  hundred  and  seventeen  dollars, 
and  two  thousand  three  hundred  and  thirteen  dol- 
lars— writs  of  error  were  prosecuted,  and  at  Decem- 
ber term  1823,  of  the  Supreme  Court,  J.  M.  Taylor, 
\W\.  for  Lewis,  obtaified  affirmances  witli  ten  per 
cent,  damnges  according  to  statute,  a  moiety  of  which 
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damages. was  one  hundred  and  sevealy-seveu  dollars 
and  eighty  one  cents.  Executions  on  the  affirmed 
judgments  were  returned  to  January  term  1825, 
**  satisfied." 

On  the  25th  August  1826,  Sanders  filed  his  bill  in 
Madison  Circuit  Court,  agamst  Lewis,  Long  and 
McBroom,  claiming  Lewis'  fees  as  his  assignee,  being 
the  sum  of  one  hundred  and  seventy  seven  dollars 
eighty  one  cents,  aforesaid,  and  praying  an  injunc- 
tion and  decree  for  the  same.  Lewis'  answer,  ad- 
mitted the  transfer  to  Sanders  and  his  right,  stated 
his  contract  with  Long  to  have  been  a  written  one, 
allowing  him  two  and  a  half  per  cent,  on  the  amount 
he  should  collect  and  receive,  and  which  had  been 
paid  him ;  that  there  had  been  no  further  stipulation, 
but  that  writs  of  error  were  not  contemplated,  and  re- 
lied on  the  practice  for  an  additional  fee  of  one  half 
of  the  damages  on  the  affirmance  of  the  judgments. 
At  November  Term,  1827,  the  bill  was  dismissed. 
For  what  reason,  or  on  what  ground,  the  bill  was 
dismissed,  does  not  appear.  The  facts  respecting 
the  bill,  wete  given  in  evidence  by  Long,  in  defence 
of  the  motion,  to  avail  himself  of  Lewis'  answer, 
which  admitted  he  was  to  make  the  collection  for  two 
and  a  half  per  cent,  and  tliat  he  had  received  the  same 
6fC,  Lewis'  receipt  for  the  two  and  a  half  per  cent, 
was  also  produced  ;  and  it  was  further  proved,  that 
after  the  affirmances.  Long  collected  from  the  sheriff 
about  tw^o  thousand  dollars ;  that  his  agent  made  re- 
peated visits  from  Tennessee,  in  order  to  get  the  re- 
sidue out  of  the  hands  of  Sanders,  the  deputy  rof 
McBroom,  and  from  first  to  last  Lewis  was  ab- 
sent, having  removed  ;  that  for  the  want  of  his  ori- 
ginal attorney,  ho   was  under  the   nt^cessity  of  em- 
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playing  a^jd  paying  another  attorney,  (Mr.  Craig- 
head,) who  obtained  the  judgment  against  McBroom, 
for  about  one  thousand  four  hundred  dollars,  the  resi- 
due collected  by  Sanders. 

The  Court  also  heard  proof  of  the  custom  of  the 
Northern  bar,  in  support  of  the  charge  of  half  the 
damages  of  affirmance,  &c.,  to  which  objection  was 
iilso  made. 

The  judgment  of  the  County  Court  was  that  the 
n  straining  order  l^e  rescinded.  That  Lewis  for  San- 
iloDi'  use  recover  of  Neal,  sheriff,  one  hundred  and 
is€venty  seven  dollars  and  eighty  one  cents  for  Lew- 
is' services  &c.,  out  of  which  the  .costs  were  to  be 
paid;  and  that  the  balance  of  the  said  two  liundred 
;iiwl  fifty  dollars,  being  seventy  two  dollars :  nineteen 
cents  be  paid  to  Long :  and  for  said  sums  executions 
w&re  awarded. 

It  may  be  premised  respecting  the  bill  filed  by 
Zanders  against  Lewis,  Long  and  McBroom,  \he 
proceedings  thereon  and  its  dismissal ;  that  in  a:* 
much  as  the  principles  or  grounds  of  the  decision  in 
t  liancery,  were  not  made  a  part  of  this  record,  and  do 
not  appear  to  have  been  relied  on  as  a  bar  to  the  suc- 
cess of  this  motion  ;  as  the  bill  may  have  been  dis- 
missed on  the  ground  that  it  involved  a  subject  ex- 
clusively of  Common  Law  cognizance,  and  theeflfect 
of  the  decree  is  not  assigned  as  any  cause  of  error  in 
lliis  Court,  the  chancery  decision  can  have  no  mate- 
n?il  influence  in  the  determination  of  this  case. 

But  it  is  assigned  for  error  that  the  restraining  or- 
dpi  was  irregular — that  the  refusal  of  the  Court  to 
roiiipel  a  statement  or  declaration  of  the  causeof  ac- 
ium;  and  \o  allow  the  plaintiff  in  error  the  benefit 
ni  a  trial  by  jury  was  illegal.     Also,  that  it  was  er- 
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roneous  to  entertam  summary  jurisdiction,  to  receive 
the  evidence  of  the  usage  of  the  bar ;  and  to  give  th^ 
judgment  in  question. 

The  facts  of  the  case,  together  with  the  assign- 
ments of  error,  present  the  question,  whether  or  not 
it  is  competent  for  a  Court  of  law,  on  motion  against 
the  sheriff,  and  v< ithout  the  intervention  of  a  jury  to 
order  the  sheriff  to  detain  from  the  plaintiff,  money  col- 
lected on  executions  in  his  favour  and  pay  the  same 
to  his  attorney  in  satisfaction  of  his  claim  of  commts- 
siofiy  or,  compensation  for  extra  services  in  effecting 
the  recovery?  And  if  the  competency  exists  under 
different  circumstances,  do  not  the  facts  that  nO' 
specific  rate  of  commission  had  been  agreed  on — ^that 
the  services  relied  on  as  the  ground  of  the  claim 
were  contested,  by  the  chent,  and  negligence  impu- 
ted to  the  attorney — the  necessity  in  this  case  of  de- 
ciding the  amount  due,  or  whether  any  thing,  from 
evidence  in  pais,  and  the  defendant's  claim  of  the  right 
of  trial  by  jury,  destroy  the  competency,  and  deny 
the  summary  remedy  ? 

It  is  material  that  the  claim  was  not  for  costs,  or 
any  fees  that  were,  or  could  have  been  taxed  in  the 
bill  of  costs,  or  which  were  in  any  manner  defined 
by  law — such  would  stand  on  a  different  principle  ; 
the  demand  was  for  additional  commissions  'for  extra 
services  by  the  attorney,  for  procuring  an  aflBrmance 
of  the  judgments  in  this  Court ;  and  this  after  being 
paid  for  his  services  in  the  Court  below^  the  stipula- 
ted rate  (two  and  a  half  j)er  cent  commissions,)  for 
making  the  collection.  There  had  been  no  further 
stipulation,  writs  of  error  not  having  been  contem- 
plated at  the  time  of  the  engagement;  but  the  same 
having  been  pra^j^nouted,  the  attorney  relied  on  the 
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practice  and  usage  of  the  bar  to  give  him  an  addi- 
tional fee  of  one  half  of  the  damages  accruing  on  the 
affirmance. 

As  respects  the  fact  of  the  attorney  having  been 
employed  in  the  service  for  which  he  claims  com- 
pensation, and  so  far  as  that  may  be  material,  it  is 
sufficient  to  remark  that  it  is  not  netjessary  the  attor- 
ney should  be  able  to  prove  the  original  employment; 
if  he  can  show  a  recognition  of  him,  by  his  client,  as 
attorney  in  the  progress  of  the  suit,  it  is  sufficient, 

"^^^'^'^' HotchMss  vs.  Le  Roy.'  Nor  should  I  doubt  but  a 
continuation  of  the  employment  in  the  defence  of  a  writ 
of  error,and  an,  agreement  for  extra  services,  maybe  im- 
plied in  a  proper  case,  by  a  competent  tribunal,  from 
the  necessity  of  the  service,  and  the  usage  of  the  coun- 
try. But  to  do  this  the  tribunal  must  have  authority 
to  draw  inferences  and  decide  contested  facts. 

It  is  also  a  rule  of  law,  that  if  the  defendant  pay 
to  the  plaintiff  his  debt  and  costs,  after  notice  from 
the  plaintiffs  attorney  not  to  do  so,  he  pays  the  costs 

rS*^*  '  in  his  own  wrong — Pindar  vs.   Morris,^  Martin  vs. 

*i5  Johns.  HarvJcs!"  But  this  has  reference  alone  to  the  expen- 
ses  which  by  law  may  be  taxed  in  the  bill  of  costs  in 
favor  of  the  successful  party ;  and  is  by  legal  intend- 
ment for  the  benefit  of  his  attorney,  and  is  said  to 
be  his  measure  of  compensation,  as  between  him  and 

^  owen  ^^^  party  recovering, — McFarland  vs.  Cfary^ 

Another  established  principle,  and  one  more  appli- 
cable to  the  case  before  us  is,  that  the  claim  which 
an  attorney  may  have  on  his  client  for  extra  services, 
or  for  counsel  fees,  make  no  part  of  the  attorney*  s  hn 
upon  the  taxed  costs,  or  which  the  Court  will  pro- 
tect against  tlie  interference  of  his  client — Tht  Pio- 

3k!  "    pk  vs.  Harde?iburg' 
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That  ''  the  right  of  trial  by  jury  shidl  be  pre- 
served," or  **  shall  remain  ^nviolate,"  is  a  sacred  con- 
stitutional guarantee,  none  will,  in  terms,  deny ;  the 
only  question  is  as  to  its  application.  By  the  con- 
stitution of  the  United  States  it  is  expressly  applied 
to  all  "  suits  at  Common  Law,  where  the  value  in 
controversy  exceeds  twenty  dollars."  By  adopting, 
substantially,  the  same  language,  the  convention  in 
this  State  must  be  presumed  to  have  intended  the 
same  degree  of  protection.  In  obedience  to  this  trvo 
fold  constitutional  rule,  this  Court,  as  well  as  most 
others  in  the  Union,  has  repeatedly  decided  that  in 
summary  proceedings,  no  less  than  in  a  different 
mode,  against  officers  and  others,  where  material  facts 
in  pais  are  controverted,  and  in  cases  of  sufficient 
amount,  the  benefit  of  trial  by  jury  can  not  be  with- 
held. Believing  in  .this  case,  that  this  right  has  been 
violated,  we  consequently  decide  that  the  County 
Court  erred. 

Admitting  the  principle  that  an  attorney  at  law, 
who  has  collected  and  received  into  his  hands  mo- 
ney for  his  client,  has  a  right  to  retain  therefrom  any 
amount  of  fees,  or  commissions  justly  due  him  for 
his  services  in  the  same  case ;  or  if  the  principle  be 
so  extended  as  to  recognise  a  lieri  in  favour  of  the 
attorney  on  the  evidences  of  debt  or  demand  for  tha 
prosecution  of  which  he  has  been  retained,  until  his 
fees  are  paid ;  it  does  not  follow,  that,  under  differ^ 
ent  circumstances,  he  can,  by  mere  motion  to  the 
Court,  obtain  an  order,  decree  or  judgment  for  the 
amount,  against  his  client,  or  any  other  person,  or  of- 
ficer, who  may  hold  the  money — nor  can  he  place 
his  assignee  in  a  more  favorable  attitude.  If  thb  at- 
torney have  possession  of  the  money  collected,  or  the 
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evidences  of  the  debt,  and  the  client  demands  the 
same,  but  his  attorney  refuses,  insisting  on  his  right 
to  retain  in  satisfaction  of  his  fees,  or  until  the  same 
are  paid,  the  client  can  litigate  the  right  by  motion 
^r  regular  suit,  according  to  the  circumatanoes ;  if 
material  facts  be  contested  which  the  Judge  is  in^ 
competent  to  decide,  an  issue  may  be  formed  and  the 
facts  ascertained  by  a  jury.  If  the  attorney  have 
not  the  reox^edy  in  his  own  hands,  in  relation  to  his 
claim  of  commissions  or  fees,  beyond  those  chargea- 
ble in  the  bill  of  costs,  and  his  right  be  contested  by 
his  client  and  payment  refused,  or  if  for  other  cause, 
it  is  delayed,  the  Courts  are  open  to  him,  and  he  is 
entitled  to  the  same  remedy,  by  regular  suit,  that 
other  creditors  may  demand. 

I  would  not  be  understood  to  say  that  no  remedy 
exists  by  which  an  attorney,  or  his  assignee,  can  se- 
cure his  commission,  or  retaining  fee,  out  of  the  mo* 
ney  collected,  and  in  the  hands  of  the  sheriff,  or  oth- 
er person,  against  his  client's  consent ;  but  if  it  be 
admitted,  (on  which  however  we  express  no  opinion,) 
that  the  remedy  exists,  in  case  of  the  insolvency  of 
the  client,  or  where  artifice  or  fraud  has  been  resorted 
to  with  a  view  to  defeat  the  attorney's  claim,  it  must 
be  by  suit  in  chancery,  or  at  law  in  the  .  ordinary 
course :  whereby  the  client  shall  not  be  denied  a  tri- 
al by  jury,  of  the  contested  facts,  nor  be  compelled  to 
have  his  rights  determined  by  a  proceeding  against 
an  officer  who  may  have  neither  inclination  or  abili' 
ty  to  defend  them. 

Let  the  judgment  and  proceedings  be  reversed. 

Collier,  J. — I  concur  in  reversing  the  judgment, 
but  dissent  from  so  much  of  the  opinion  of  the  Court 
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as  supposes  that  the  decree  in  the  chancery  cause 
was  not  a  bar  to  further  Utigation  in  regard  to  the 
subject  matter.  It  may  be  true  that  the  bill  contain- 
ed no  equity,  and  should  for  that  cause  have  been 
dismissed,  but  the  question  is  not  what  should  have 
been  done,  but  what  was  done.  The  bill  having 
boen  dismissed  generally,  we  must  understand  that 
the  merits  of  the  case  were  litigated  and  determined; 
and  hence  the  decree  precludes  further  controversy 
in  another  form. 


HUDSON  versus  TINDALL.  EX'R. 

Wlicre  a  defendant  produced  an  assigned  note  of 'he  plaintiflf,  as  a  set-off 
against  the  plaintiff's  action,  the  latter  may  show  a  total  or  partial  failure  o^ 
the  consideration  for  which  the  note  was  given*  cither  by  a  replication  to  the 
plea  ofsei^ffy  or  ih  answer  to  the  general  issuCj  and  twtice  of  set-off. 

Hudson  brought  an  action  of  assumpsit,  in  Tus- 
caloosa County  Court,  against  Tindall,  the  executor 
of  Payne,  to  recover  for  work  and  labor.  Tindall 
filed  the  plea  of  general  issue,  and  a  notice  of  set-off. 
In  support  of  the  set-off,  the  defendant  produced  a 
note  of  hand,  executed  by  the  plaintiff,  to  one  Lewis 
Hudson,  and  by  the  latter  endorsed  in  blank.  The 
plaintiff  moved  the  Court  to  exclude  this  note  from 
the  jury ;  which  being  refused,  the  plaintiff  then  of- 
fered evidence  to  show  a  total  failure  of  the  conside- 
ration, for  which  the  said  note  was  given.  The 
Court  rejected  this  evidence,  and  the  two  decisions 
of  the  Court  below,  were  here  assigned  for  ever. 

Crabby  for  plaintiff — Ellis,  contra. 
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Saffold,  J. — The  action  in  the  Court  below,  was 
assumpsit  for  work  and  labor,  &c.  by  the  present 
plaintitF,  against  the  defendant  as  executor  of  Payne. 
The  plea  was  the  general  issue,  accompanied  by  a 
notice  of  setoff.  To  supj)ort  the  set-ofF,  as  appears 
by  the  bill  of  exceptions,  the  defendant  oflered  in  evi- 
dence a  note  for  one  hundred  and  forty-four  dollars, 
made  by  John  Hudson,  the  plaintiff,  payable  to  Lew- 
is  Hudson,  and  endorsed  with  an  assignment  as  fol- 
lows: "I  sign  the  within,  for  value  received,  Feb. 
16th,  1S26 — Lewis  Hudson."  This  date  was  ante- 
rior to  the  maturity  of  the  note,  and  the  note  fell  due 
sometime  before  the  commencement  of  this  suit.  To 
the  admissibility  of  this  evidence,  the  plaintiff  ob- 
jected, and  moved  the  Court  to  exclude  it.  The  Court 
overruled  the  motion,  and  permitted  the  evidence  to 
go  to  the  jury.  Afterwards,  in  t  the  progress  of  the 
trial,  the  plaintiff  proposed  to  introduce  evidence  ol' 
a  total  failure  of  the  consideration  of  the  said  note, 
which  being  objected  to  on  the  part  of  the  defendant, 
was  refused  by  the  Court,  to  which  decisions  the 
plaintiff  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  de- 
fendant;  and  certified  that  the  plaintiff  was  indebted 
to  the  defendant,  the  sum  of  one  hundred  and  forty 
dollars  and  seven  cents ;  on  which  the  Court  render- 
ed judgment,  that  the  plaintiff  should  recover  no- 
thing, &c.  and  that  the  defendant  recover  liis  costs, 
&c.  and  that  a  set.  fa.  issue  in  favor  of  the  defend- 
ant— which  having  issued  accordingly,  the  plaintiff, 
( then  defendant)  in  the  .VC2.  fa,  demurred,  and  was 
overruled ;  and  upon  motion  of  the  plaintiff,  in  the 
sci  fa.  the  Court  rendered  judgment  that  the  condi- 
tional judgment  of  the  previous  term,  be  then  made 
final,  iSic. 
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The  original  and  present  plaintiff,  having  sued  out 
this  writ  of  error,  assigns  as  causes,' among  others — 

1.  That  the  Court  below,  in  the  progress  of  the 
trial,  permitted  the  note  assigned  or  endorsed,  as  sta- 
ted, to  go  to  the  jury,  as  evidence  of  set-off. 

2.  That  the  Court  refused  to  permit  the  plaintiff, 
on  the  trial  below,  to  introduce  evidence  of  a  total 
faUure  of  the  consideration  of  the  note  offered  as  a 

set-off,  under  the  general  issue  and  notice. 

3.  That  the  Co\art  rendered  judgment,  for  the  de- 
fendant below,  that  \scL  fa.  issued  upon  the  certifi- 
cate of  the  jtiry. 

1.  The  record  does  not  state  any  specific  objection 
ds  having  been  urged  against  the  admissibility  of 
of  the  note  as  evidence.     The  objection  appears  to 
have  been  general.     But  in  this  Court,  it  is  insisted, 
that  there  ought  to  have  been  proof  of  the  execution 
©f  the  note  by  the  plaintiff,  of  the  genuineness  of  the 
assignment,  and  that  it  was  made  at  the  time  it  bears 
date,  or,  at  any  rate,  before  the  institution  of  the  suit; 
that  it  should  also  appear  whether  it  was  assigned  to 
the  testator,  or  to  the  defendant  as  his  executor ;  and  fur- 
ther, that  it  was  inadmissible  for  the  reason  that 
when  given  in  evidence,  the  assignment  remained 
hlanh  as  to  the  assignee.  Which  of  these  specific  objec- 
tions, or  whether  either,  was  brought  to  the  notice  of 
the  Court  below,  does  not  appear.     It  may  be,  (as  in- 
sisted by  the  defendant's  counsel)  that  the  decision  of 
the  Court  was  never  required  on  either — that  some 
different  and  untenable  objection  alone  was  made. 
Admitting,  if  the  objection  was  made,  that  the  note 
was-inadmissible  without  proof  of  its  execution,  and 
that  the  assignment  was  made  before  the    institu- 
tion of  the    suit,  yet  it  may   be  that  the  plaintiff, 
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tacitly  or  impliedly,  waived  the  necessity  of  it — ^the 
same  may  be  said  respecting  the  necessity  of  filling 
the  endorsement  with  the  name  of  the  assignee,  and 
any  other  particular  objection  that  might  have  beeu 
taken 

Respecting  the  necessity  of  offering  proof  of  the 
hand  writing  of  the  endorser  supposing  the  excep- 
tions to  have  been  sufficiently  taken^  I  am  of  opia- 
ion  that  no  «uch  proof  could  legally  have  been  re- 
quired, unless  the  genuinenesss  of  the  assignment 
had  been  put  in  issue  in  the  manner  prescribed  by 
the  statute.  The  language  of  the  statute  is,  "  that 
when  any  suit  shall  be  instituted,  by  any  person  or 
persons,  as  assignee  or  assignees,  of  any  bond  or  oth- 
er writing,  it  §hall  not  be  necessary  for  the  plaintiff 
or  plaintiffs  to  prove  the  assignment  or  assignments, 
unless  the  defendant  or  defendants  shall  annex:  to  the 
plea  denying  such  assignment  or  assignments,  an  af- 
fidavit stating  that  such  defendant  or  defendants  veri- 
ly believe  that  some  one  or  more  of  sueh  assignments 
was  forged,  or  make  oath  to  the  same  effect  in  opea 
•  Di  i89  ^^^y  ^^  ^^®  ^^^^  of  filing  such  plea."*  Here  under 
the  general  issue,  notice  had  been  given  to  the  plain- 
tiff that  the  note  (describing  it)  would  be  offered-  as  a 
set-off.  This  was  entirely  equal  to  a  special  plea, 
containing  the  same  matter.  It  apprised  the  plain- 
tiff as  fully  as  a  declaration  could  have  done,  of  the 
claim  which  he  was  required  to  admit  or  resist — in 
other  words  to  defend. 

In  relation  to  this  note,  the  situation  of  the  parties 
were  substantially  changed,  the  plaintiff  was  virtu- 
ally and  technically  sued  on  the  note  by  the  defen- 
dant— the  former  would  not  deny  the  assignment  on 
oath;  according  to  his  belief,  and  which  only  is  re- 
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quired  by  the  statute  in  any  case.  The  injury  or 
inconvenience  would,  in  most  cases,  be  the  same 
whether  the  proof  be  required  from,  the  plaintiff  or 
defendant,  to  avoid  which  must  have  been  the  inten- 
tion of  the  legislature.  I  think  the  spirit  and  equiti/ 
of  the  statute  apply  e<|ually  to  endorsements  on  a 
note  when  offered  as  a  set-off;  but  as  a  diflFerent  de- 
cision has  been  made  during  the  present  term  of  this 
Court,  {Cass  vs.  Noi^throj),)  I  will  not  further 
moot  the  question.  And  for  reason  of  tbe  uncer- 
tainty of  the  exceptions  referable  to  this  assignment, 
and  beaause  the  next  is  suffi(5ient  to  dispose  of  the 
casGy  the  Court  declines  the  expression  of  any  dcfin* 
ite  opinion  on  this. 

*  *2.  Was  the  evidetico  of  the  failure  of  the  considnra- 
tioa  of  the  note  properly  rojectod  ?  If  it  was,  it  can  be 
aloao  on  the  principle  that  the  right  of  resistance  or 
dofcnce,  was  greatly  restricted  from  the  circumstance 
that  the  remedy  on  the  note  was  prosecuted  in  the 
form  of  a  set-off  instead  of  an  original  action.  The 
doctrine  is,  that  under  the  general  issue,  the  defen- 
dant may  give  in  evidence  the  insufiiciency  or  illegali" 
/y  of  the  consideration,  infancy,  lunacy  or  coverture, 
at  the  time  of  contracting;  and  a  variety  of  other 
matters,  which  in  effect  admit  that  a  contract  was 
made,  but  deny  that  it  was,  or  is,  obligatory  on  the  ^ 

defendant/  Suppose  the  relation  of  the  parties  chang- 470,1— t. 
ed,  and -that  thenM43  had  been  made  the  foundation  of 
an, original  suit  by  Tindall  against  the  maker,  then 
the  defendant  would,  under  the  general  issue,  have  been 
clearly  entitled  to  the  benefitof  the  total  failure  of  the 
consideration;  can  the  mere  change,  in  the  form  of 
the  remedy,  varv  the  rights  of  the  parties,  or  the  law 
of  thn  rorvtrart  ^  Th<>  statute'  provides,  ^' that  in  all  "^AiL. D.69 
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actions  to  be  commenced  on  any  assigned  bonds,  pro- 
missory note,  &c.  the  defendant  shall  be  allowed  the 
benefit  of  all  payments,  discounts  and  sets-oiST,  made, 
had,  or  possessed  against  the  same  previous  to  notice 
of  the  assignment,  any  law,  &c.  to  the  contrary  not- 
withstanding." 

The  decision  of  this  Court,  in  the  case  of  Bahl- 
Rep.  i.  fviji  vs.  Brogden*  would  appear  to  countenance  the 
rule  adopted  by  the  inferior  Court  in  this  case.  It 
was  there  held,  that  where  a  defendant  pleads  as  a 
set-off,  a  note  made  by  the  plaintiff  to  another  per- 
son, and  transferred  tcT  him,  the  plaintiff  will  not  be 
permitted  to  prove  such  set-oflf  void,  as  being  given 
for  a  gambling  consideration,  without  replying  such 
defence  specially. 

In  support  of  this  decision  but  little  reasoning  is 
employed,  nor  is  any  authority  cited.  The  case  was, 
at  least,  nominally  different  from  this ;  there  the  set- 
off was  specially  pleaded — here,  it  was  offered  under 
the  general  issue  and  notice.  It  is  suggested  that 
the  Court,  in  the  former  case,  (and  which  consisted  of 
but  a  bare  quorum,)  conceive  that  the  difference  in 
the  form  of  the  issue,  authorised  a  different  rule  of  de- 
cisioHy  such  as  they  adopted.  Whatever  may  have 
been  the  views  of  the  Court  at  that  time,  the  present 
Court  are  unanimous  in  the  opinion,  that  the  evidence 
offered  by  the  plaintiff  to  impeach  the  coiisiULratiuu 
of  tlie  note  introduced  as  a  set-off,  was  adniissiblf  , 
and  that  in  the  rejection  of  it,  the  Court  orred;  aJid 
that  on  the  authority  of  recent  decisions  of  this  Court, 
and  tlie  references  therein  made,  the  evidence  would 
have  been  equally  admissible,  if  offered  to  establish 
only  a  partial  failure  of  consideration.  And  my  own 
opinion  iS;  that  the  defence  against  the  note  was  alike 
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available,  whether  the  note  had  been  given  in  evi- 
dence under  a  plea  of  set-off,  or  the  general  isiue  and 
notice ;  that  in  neither  case  was  a  special  replication 
necessary.  In  this  opinion,  probably  a  majority  of 
the  present  Court  would  concur.  ^ 

3.  It  is  believed  to  have  been  unnecessary  and  ir- 
regular for  the  Court  below,  to  render  any  judgment 
or  order  for  the  issuance  of  a  set.  fa.  on  the  certificate 
of  the  jury  in  favor  of  the  defendant.  The  amount 
certified  stood  as  a  debt  of  record,  on  which,  without 
further  authority,  the  defendant  was  by  the  statute 
of  defalcation,  in  force  at  the  commencement  of  the 
suit  (and  which  governed  the  case,)  authorised  to 
take  out  a  set.  fa.  unless  the  debt  was  paid  without 
delay.  Whether  the  judgment,  or  order,  for  the  sci. 
fa.  should  only  be  regarded  as  surplusage,  not  vitia- 
ting the  judgment,  or  otherwise,  is  unimportant  to 
this  decision,  as  the  law,  in  this  respect  has  been  mo- 
dified by  an  act  of  1827,  '28,  whicli  will  govern  sub- 
sequentsuits;  and  as  the  previous  assignment  is  con- 
sidered fatal  to  this  judgment. 

Other  causes  have  been  assigned  for  error,  one  of 
w^hich,  being  for  matter  beneficial  to  the  plaintiff, 
he  can  claim  no  advantage  from  it.  The  others  re- 
late to  the  proceedings  and  judgment  on  the  sci.  fa. 
which  we  regard  as  a  distinct  suit  and  not  subject  to 
revision  on  this  writ  of  error. 

On  the  second  as.signment  alone,  let  the  judgment 
be  reversed,  and  the  caui^e  be  remanded. 
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MARTLN  &  HILL  rersns  WOODALL. 

A  paper,  promising  to  pay  a  ceriftin  »iim  of  money  for  staves,  (subject  to  a  de- 
duction for  any^  number  not  procured.)  at  two  dollars  a  thousand — held  no» 
subject  to  the  same  rules  of  decision  which  repula'e  promissory  notes ;  so  as 
to  authorise  Uie  Court  to  give  judgment  on  it  without  the  iniervendonof  a 
jury. 

In  an  action  on  such  a  paper,  ir  is  essential  to  aver  in  the  declaration,  the  num- 
ber of  staves  actually  procured. 

This  was  assumpsit,  brought  in  Dallas  Circuit 
Court,  to  recover  of  the  jdaintiffs  in  error,  the  sum  of 
one  hundred  dollars.  The  instrument,  on  which  the 
action  was  founded,  was  in  the  following  wprds,  to- 
wit :  **  We  promise  to  pay  Jesse  Beepe  one  hundred 
"  dollars  for  fifty  thousand  staves,  which  we  have  li- 
**  berty  to  getoffhis  land,  at  the  mouth  of  Cedar  creek. 
''  Dallas  county,  subject  to  a  deduction  for  any  nam- 
"  her  we  may  not  get,  at  two  dollars  a  thousand.'' 

This  cause  of  action  was  declared  on,  as  a  com- 
mon promissory  note  :  and  the  declaration  contained 
no  averment  of  the  number  of  staves  actually  procur- 
ed by  the  defendants.  The  Court  below  suffered  a 
judgment  final  by  default  to  be  rendered,  and  it  was 
here  assigned  for  error. 

First — that  the  Court  erred  in  giving  a  judgment 
final  by  default,  without  the  intervention  of  a  jury. 

Second — that  the  declaration  was  defective,  in  not 
containing  an  averment  of  the  number  of  staves  ac- 
tually taken  by  the  defendants. 

"White,  J. — The  following  are  the  words  of  the 
instrument  on  which. this  action  was  founded: — '*We 
promise  to  pay  Jesse  Beeno,  one  hundred  dollars  for 
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fifty  thou^nd  staves,  whieh  we  have  liberty  to  get 
off  his  land  at  the  mouth  of  Cedar  Creek,  Dallas 
<:ounty,  Bubject  to  a  deduction  for  any  number  we 
may  not  get,  at  two  dollars  a  thousand."  The  de- 
claration is  in  the  form,  usual,  on  promissory  notes, 
containing  no  averment  of  the  number  of  staves  actur 
•ally  got — a  judgment  by  default  final,  was  taken  in 
the  Court  below,  and  it  is  here  assigned  for  error. 

1.  That  the  Court  erred  in  giving  final  judgment, 
without  the  intervention  of  a  jury. 

2.  That  the  declaration  is  defective  in  not  aver- 
ing  the  number  of  staves  actually  taken  by  the 
plaintiffs  in  error.  For  the  defendant,  in  this  Court, 
it  is  contended,  that  the  instrument  sued  on,  though 
not  a  promisory  note  by  the  law  Merchant,  technically 
speaking,  yet  by  the  provisions  of  the  statute  of  1812, 
it  is  in  effect  one,  due  presently,  and  that  if  the  staves 
were  not  got,  it  was  purely  a  matter  of  defence  to  be 
pleaded,  as  any  other  failure  of  consideration.  As  to 
the  intervention  of  a  jury,  it  is  insisted  that  the 
judgment  by  default  confessed  a  cause  of  action  for 
the  full  amount,  and  therefore,  that  there  was  no  ne^ 

•  cessity  for  a  jury  to  assess  damages.  A  very  slight 
examination  into  the  intention  of  the  parties  to  this 
contract,  and  the  legal  effect  of  the  contract  itself, 
will  enable  us  to  see  whether  the  errors  assigned  are 
well  taken.  To  my  miiid,  it  imports  nothing  more 
than  an  agreement  that  Martin  &  Hill  should  be 
jpermitted  to  get  staves  off  the  land  of  Beene  to  any 
amount  not  exceeding  fifty  thousand,  for  which  they 
-were  to  pay  at  the  rate  of  two  dollars  a  thousand. 
True,  they  promised  to  pay  one  hundred  dollars,  and 
this,  if  taken  independently  of  the.  contingency,  sta- 
ted in  the  wrinng,  would  bind  them  to  pay  that  sum 
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immediately.  But  in  as  much  as  they,  in  effect,  only 
promised   to  pay  at  a  specified  rate,  for  the  staves 
f  which  they  should  afterwards  get,   they   were   not 

bound  to  pay  a  cent  until  they  had  got  some  of  the 
C  i^taves,  and  then  only  in   proportion  to  the  number 

9  received.     It   was   therefore  indispensable  to  aver 

what  staves  they  had  got.  Without  this,  the  decla- 
ration did  not  contain  a  substantial  cause  of  action, 
BQd  could  not  be  good  even  under  the  extensive  pro- 
visions of  the  act  of  1824.  But  if  necessary  to  aver, 
it  was  equally  so,  to  prove  this  fact,  otherwise  it  did 
not  appear  what  sum  should  have  been  recovered, 
and  the  judgment  by  default  could  not  legally  be 
rendered  for  more  than  nominal  damages.  As  then, 
the  writing  itself  did  not  furnish  data  from  which  to 
ascertain  the  amount,  but  other  proof  was  needed,  a 
Jury  should  have  intervened.  We  are,  then,  of  opin- 
ion, that  for  the  two  errors  reliexi  on,  the  judgment 
must  be  reversed,  to  the  writ,  and  the  cause  remand* 
ed. 
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MASTERTON,  et  J.  versus  BEASLEY,  et  al. 
A  judgment  by  default,  before  filiog  a  declaration^  is  error. 

Perry,  J. — The  record,  in  this  case,  shews,  that 
the  plaintiff  in  the  Court  below,  before  he  filed  his 
declaration,  took  a  judgment  by  default,  against  the 
defendants,  which  judgment  is  said  to  be  erroneous, 
and  it  has  been  so  held  by  repeated  decisions  of  this 
Court. 

The  judgment  must,  therefore,  be  reversed  back  to 
the  writ,  and  the  cause  remanded. 


247 


Digitized  by  VnOOQ IC 


Digitized  by  VnOOQ IC 


CASES- 


ARGUED  AND  DETBUMINED 


ty   THE 


ffl^IPISIMriS  0(a«inE2^  ©IP  ate. An^Aar^  g 
JANUARY  TERM,  1832. 


TAYLOR  versus  BRANCH- 

Coder  an  averment  in  a  declaration,  "  that  the  instrument  was'duly  presented 
to  the  maker  iliereor,"  the  pluintiff  may  8hew  in  evidence,  that  the  party  was 
diligently  sought  and  could  not  be  found;  and  it  is  not  eaeential  to  aver  the 
laUer facts  Bpccially. 

In  error  from  Lawrence  Circuit  Court.  ^ 

In  this  case  Taylor  commenced  an  action  of  as- 
sumpsit against  Branch,  as  endorser  of  a  bond,  which 
had  been  executed  by  one  Campbell.  The  declara- 
tion averred,  .  '*  that  the  instrument  had  been  duly 
presented  for  payment,"  Spc.  and  the  evidence  dis- 
closed that  the  demand  was  not  personal  on  Camp- 
bell, but  had  been  made  at  his  late  residence  a  day 
or  tv^ro  after  he  had  left  it.  The  defendant  by  his 
counsel  moved  the  Court  to  instruct  the  jury,  that  a 
demand,   at  the  last  residence  of  Campbell,  did  not 
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sustain  the  averment,  which  charge  having  heen  gi- 
ven, the  same  was  excepted  to  as  error. 

Saffold,  J. — The  action  was  assumpsit,  in  the 
Circuit  Court,  brought  by  the  present  plaintiff,  as 
endorsee  of  a  bond  against  the  defendant  as  endorser. 
The  declaration  is  in  the  usual  form ;  charging,  with 
other  averments,  that  "the  said  writing  was  duly  pre- 
sented and  shewn  to  said  Campbell  (the  maker)  for 
payment,*'  &c. 

During  the  trial  a  bill  of  exceptions  was  taken  by 
the  plaintiff.  So  much^  of  which,  as  is  material,  states 
that  at  the  proper  time  for  presentment  of  the  bond 
the  agent  of  the  plaintiff,  having  the  bond  in  pos- 
session, called  at  the  house  of  A.  P.,  the  late  resi- 
dence of  said  Campbell,  in  the  town  of  Tuscaloosa, 
from  which  said  Campbell  had  gone  a  few  days  pre- 
vious, and  at  that  time  inquired  of  A.  P.  if  Camp- 
bell wat  at  his  house,  and  was  answered  that  he  had 
left  there  a  day  or  two  before;  the  Hgent  for  plaintifi 
then  presented  to  A.  P.  the  bond,  informed  him  of 
the  contents  and  endorsement,  and  demanded  of  him 
payment  thereof,  which  was  refused. 

On  this  evidence  the  defendant's  attorney  moved 
the  Court  to  instruct  the  jury  that  a  demand  and  re- 
fusal, at  the  last  residence  of  Campbell,  as  above 
proved,  would  not  support  the  declaration,  and  they 
must  find  for  the  defendant  upon  the  evidence  before 
them ;  which  instructions  were  accordingly  given. 

This  charge  of  the  Court  is  assigned  as  the  cause 
of  error. 

Thus  the  question  arises,  whether,  as  presenti- 
ment of  the  bond  was  not  in  fact  personally  made  on 
the  obligor,  was  the  plaintiff  required  in  his  declara- 
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tion  to  aver  the  facts  specially,  which  constitute  his 
excuse  for  not  having  done  so;  or  was  it  sufficient,  as 
the  plaintiff  has  done,  to  aver  generally,  that  the  wri- 
ting was  duly  presented  and  shewn  .to  the  niaker  for 
.payment,  and  under  this  averment  to  prove  the  cii^ 
"cumstances? 

It  is  said  in  Chitty  va  biUs  495,  note  i,  on  the  au- 
thority of  Carth.  609,  and  Bayl  109,  that  the  allega- 
tions should  correspond  precisely  with  the  facts  and 
evidence ;  and  where  a  declaration  avers,  in  the  usual 
form,  a  presentment  for  acceptance  or  payment,  and 
refusal,  the  plaintiff  can  not  give  in  evidence  that 
the  drawer  or  maker  can  not  be  found ;  but  that  if 
he  can  not  be  found  it  is  sufficient  to  aver,  generally, 
that  he  was  not  found,  without  stating  that  inquiry 
was  made  after  him. 

A  similar  doctrine  is  also  recognized  in  2d  Starkies 
Ev.  255,  on  the  authority  of  Bayl.  He  states,  **  that 
an  allegation  of  due  presentment,  and  a  refusal  to 
pay,  will  not  be  satisfied  by  evidence  that  the  ma- 
ker or  acceptor  could  not  be  found  when  the  note  or 
bill  was  due/' 

The  Supreme  Court  of  New  York  Stewart  vs. 
£rfe«,'  has>  however,  maintained  a  different  doctrine.  ""^-^ 
That  w^as  an  action  by  endorsees  against  the  execu- 
tors of  the  payee,  the  endorser — ^like  this  the  declara- 
tion was  in  the  usual  form,  stating  a  demand  on  the 
makers,  their  refusal  to  pay  &c.  There  the  note  was 
presented  at  the  store  of  the  makers,  but  no  person 
being  there,  the  porter,  who  demjanded  payment,  went 
into  an  upper  room,  where  he  was  informed  that  the 
makers  were  out  of  town,  but  that  a  young  man  op-  * 
posite  was  their  clerk.  The  note  being  presented  to 
iiim,  he  said  instructions  to  pay  it  had  not  been  left. 
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Livingston  J.  in  delivering  the  opinion  of  the  Court, 
observed,   that  in  such  case  the   declaration   might 
state  the  facts  specially,  or  make  the  general  allega- 
tipn  "  that  the  note  wap  presented  and  payment  re- 
'?used,'\but  it  had  been  most  usual  to  pursue  the  lat- 
ter course,  and  no  good  reason  could  be  assigned  for 
departing  from  it — that  the  precedents  are  generally 
in  this  way,  and  if  in  some,  the  whole  matter  inten- 
ded to  be  insisted  on  as  evidence  of  a  demand  be  set 
forth,  it  only  proves  that  either  course  is  good."-    He 
5io!^'  ^^*  ^^*^  *^®  ^^®  ^^  Sanderson  and  others   vs.    Jtid^e,"' 
where  the  defendant,  having  absconded,  could  not  be 
found,  and  no  demana  was  made  on  him;  yet  the  de- 
claration stated  that  the  note  had  been  presented  to 
him  for  payments— the  facts  were  held  good  and  suffi- 
cient evidence  to  support  the  averment.     He  dissen- 
•  ted  from  the  contrary  doctrine,  as  contained  in  Bayly 
on  Bills,  110,  as  a  nifi  prius  decision,  which  is  incon- 
sistent with    the  better  and  more  uniform  practice, 
since  the  introduction  into  general  use  of  bills  of  ex- 
change and  promissory  notes. 

'  No  doubt  is  entertained,  nor  is  the  doctrine  contes- 
ted in  this  case,  but  that  the  circumstances  given  in 
evidence  were  sufficient  to  excuse  the  non-presenta- 
tion to  the  maker  in  person  :  that  similar  circumstan- 
ces are  sufficient  to  excuse  a  personal  demand  is  well 
MMa88.R.  established  by  many  authorities.* 
K^m^      We  also  hold  as  *  general  proposition  that  it  is  suf- 
WhcatSQSficient  to  describe  a  cause  of  action  according  to  the 
legal  effect ;  and  on  this  principle,  and  the  authori- 
ties referred  to,  we  are  of  opinion   that  the  evidence 
was  sufficient  to  sustain  the  declaration,  and  that  in 
giving  the  contrary  instructions  the   Circuit  Court 
erred ;  for  which  the  judgment  must  be  reversed  and 
the  cause  remanded. 
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JAME&ON  vtrsuB  COLBURN. 

In  order  to  bring  a  cause  into  the  appellate  Coort  by  error,  all  the  parties  mast, 
join  in  ttie  writ — and  it  is  competent  for  one  to  use  the  name  of  hifl  co-defend- 
ant, without  his  consent 

This  was  a  motion  to  compel  Evans,  one  of  the 
co-defendants  below,  ^to  join  in  error. 

Collier,  J. — In  order   to  bring  a  case  into  the 
Court,  all  the  parties  must  join  in  the  writ  of  error, 
else  it  will  be  quashed,  or  the  case  dismissed  at  the 
mere  motion  of  the  Court. — Phelps  vs.  Ellsworth,'^  ^^^-3  Day's 
Idghan  vs.  Carr.b  Cwes  i44. 

It  is  competent  for  one,  who  considers  himself  ag-22. 
grieved  by  a  judgment  against  him,  to  use  the  name 
of  his  co-defendants  in  prosecuting  a  writ  of  eirror, 
without  first  obtaining  their  consent;  and  if,  upon 
the  cause  commg  into  the  appellate  Court,  either  of 
the  plaintiffs  in  error  decline  joining  in  the  assign- 
ment of  errors,  he  should  be  summoned,  and  on  fail- 
ure to  join,  be  severed,  and  the  writ  prosecuted  by 
the  other  plaintiffs  separately' — Brad^haw,  et  al  vs  Prtt"5o4 
CaUaghan,  et  uxJ  ^''*'"'*^' 

The  Court,  therefore,  directs,  that  the  summons 
issue,  unless  Evans  dispense  with  it,  by  express 
waiver. 
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MOOKE  v^sus  LEFTVVITCH. 

Whore  one  in  a  suit  at  law,  offers  in  evidence,  as  a  whole,  the  record  and  pro- 
ceedings ui*  a  chancery  cause,  betweeu  the  same  parties  to  the  sail.— con- 
uisting  in  part  ofliis  own  answer,  and  the  depositions  of  wilne^aes,  such  re- 
cord is  not  admissible  as  testimony. 

In  error  from  Lauderdale  Circuit  Court. 

This  was  an  action  of  assumpsit,  and  was  founded 
on  an  agreement  in  writing.  The  jury  found  for 
tlife  defendant,  and  the  only  point  of  revision  here  in- 
sisted on,  is  whether  the  court  below  erred  in  reject- 
ing, as  testimony,  the  record  and  proceedings  of  a 
chancery  suit,  previously  decided,  between  the  same 
parties.  The  record  wq,s  produced  under  the  gene- 
ral issue,  and  was  offered  as  a  whole,  without  separa- 
ting the  decree  from  the  ansv.'-er  or  proofs. 

Taylor,  J. — This  action  was  brought  by  the 
Leftwichs'  against  Moore,  on  an  agreement  in  writing, 
entered  into  between  the  parties,  by  which  Moore 
leased  to  the  Leftwichs',  for  one  year,  certain  salt- 
works, and  agreed  that  he  would  fdrnish-for  theujje 
of  said  works  a  sufficient  quantity  of  water  metal, 
for  the  use  of  the  furnace,  &c. ;  for  which  the  Left- 
wichs' agreed  to  pay  one  hundred  dollars  per  month, 
one  half  at  the  end  of  three  months  from  the 
date  of  the  lease,  and  the  remainder  at  the  end 
of  th.e  term.  •  Several  breaches,  on  the  part  of 
the  lessee,  are  averred  in  the  declaration,  the  general 
issu«  pleaded,  and  a  verdict  was  rendered  against  the 
defendant  below  for  three  hundred  and  fifty  dollar?. 

On  the  trial,  exceptions  were  taken  to  the  opinion 
of  the  Court;  and  tlie  only  jmint  now  insisted  on  by 
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the  plaintiffs  in  error,  is,  that  the  Court  erred  in  not 
permitting  "  the  defendant  below,  to  read  in  evidence 
the  record  and  proceedings  of  the  same  Court,  in  a 
case  previously  decided  on  the  chancery  side  of  the 
Court,  wherein  said  Littlebury  Leftwich  was  com- 
plainant, and  said  Samuel  Moore,  and  one  Richard 
Bandy,  defendants." 

A  copy  of  the  record  and  proceedings  which  were 
rejected,  is  inserted  in  the  bill  of  exceptions;  and  it 
appears  that  Bandy,  as  assignee  of  Moore,  had  insti- 
tuted a  suit  at  law,  and  recovered  a  judgment  in  the 
same  Court,  against  Littlebury  Leftwich,  for  the 
amount  of  rent  specified  in  the  agreement.  That  af- 
ter the  recovery  of  the  judgment,  Littlebury  Left- 
wich had  filed  a  bill  against  Moore  and  Bandy,  with 
out  making  Joel  Leftwich  his  co-partner,  a  party,  in 
which  bill  he  alleged  the  same  breaches  of  the  con- 
tract by  Moore,  which  are  averred  in  the  declaration 
in  the  case  under  consideration ;  that  Moore  was  a 
non-resident  and  insolvent ;  and  prayed  and  obtained 
an  injunction,  staying  further  proceedings  on  the 
judgment  recovered  by  Bandy  against  him.  On  fi- 
nal hearing  upon  the  bill,  ansy/ers  and  proof,  the 
injunction  was  dissolved,  and  the  bill  dismissed.  In 
the  decree  dismissing  the  bill,  the  chancellor  expres- 
sed the  opinion,  that  it  contained  no  equity,  and  that 
if  it  did,  the  complainant's  proof  was  insufficient  to 
authorise  a  recovery — the  defendants,  in  their  an- 
swers having  denied  all  the  material  alle^aitions  of 
the  bill.  It  is  contended  for  the  defendants  in  error, 
that  "  the  record  and  proceedings"  in  the  chancery 
«uit  were  correctly  rejected — that  for  several  reasons 
they  were  not  competent  testimony.  I  deem  it  ne- 
cessary to  examine  only  one  of  them,  as  on  this  ground 
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the  Court  are  uiianiiuoasly  of  opiiiiou  they  were  pro- 
perly excluded :  that  is,  that  evea  if  it  be  admitted 
the  decree  was  competent  testimony,  many  other  parts 
of  the  record  and  proceedings  which  were  offered, 
were  not. 

I  shall  not  examiiie  the  question  whether  the  de- 
cree, if  offered  alone,  or  in  connexion  with  only  such 
parts  of  the  record  as  were  necessary  to  explain  it, 
would  have  been  competent,  but  whether  the  Cir- 
cuit Court  erred  in  the  decision  which  it  made. 

The  rule  is  clearly  established,  that  to  make  a 
judgment  or  decree  conclusive  evidence,  it  must  be 
pleaded  as  an  estoppel ;  when  introduced  under  the 
general  issue,  it  may  be  rebutted,  because  it  is  only 
persuasive  evidence.  It  is  important  then,  when  of- 
fered under  the  general  issue,  that  nothing  should 
accompany  it  which  is  incompetent,  and  which 
would  probably  have  an  influence  upon  the  mind  of 
the  jury  in  increasing  the  effect  which  the  evidence 
that  is  competent  would  have  upon  them. 

In  this  case  the  plea  was  the  general  issue,  the  de- 
cree in  chancery,  if  admissible,  could  only  be  received 
as  .prima  facie  evidence.  The  record  and  procee- 
ding offered  by  the  defendant  below,  and  rejected  by 
the  Court,  included  the  defendant's  answer  and  the 
depositions  of  sundry  witnesses.  These  depositions 
were  not  competent  testimony  in  this  suit.  In  a 
Court  of  law  the  witnesses,  if  living  within  the  ju- 
risdiction of  the  Court,  must  be  examined  in  open 
Court  to  enable  the  opposite  party  to  cross  examine 
m  the  presence  of  the  jury.  This  right  the  Court 
had  no  power  to  deprive  the  opposite  party  of.  Still 
stronger  ^re  the  objections  to  the  answer.  By  rea- 
ding it  to  the  jury  Moore  would  have  been  made  a 
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witness  for  himself,  a  witness  too  who  could  not  have 
been  cross  examined  wh^.n  his  testimony  was  given, 
as  his  answer  is  altogether  his  own  act.  It  is  evi- 
dent therefore,  that  in  offering  to  read  the  record  and 
proceedings,  in  the  chancery  suit  to  the  jury,  the 
defendant's  counsel  offered  much  incompetent  testi- 
mony, and  it  was  not  the  duty  of  the  Court  to  sepa- 
rate the  good  from  the  bad,  and  say  to  the  party 
this  part  is  legal  evidence,  but  that  is  not.  It  might 
have  done  so,  but  it  was  the  duty  of  the  counsel  to 
see  that  he  included  nothing  illegal  in  that  which  he 
offered  as  one  piece  of  testimony. 

In  the  case  of  Elliott  et  al  v.  Peirsol,  et  al'  this  doc-^*^"*- 
trine  is  clearly  sustained.  In  that  case  the  Court 
say:  '*  It  is  conceded  that  the  defendant's  counsel  had 
a  right  to  move  the  Court  below,  to  exclude  any  part 
of  the  plaintiffs  evidence,  which  he  might  choose  to 
designate  as  incompetent;  but  it  is  not  admitted  that  ' 
he  exercised  that  right.  It  does  not  appear  from  the* 
bill  of  exceptions  that  he  designated  a  piece  or  part 
of  the  evidence  as  objectionable,  and  moved  the  Court 
to  exclude  it:  but  on  the  contrary,  resting  his  case 
upon  the  a*ssumption,  that  the  whole  evidence  of  the 
plaintiff,  taken  together,  was  either  incompetent,  or 
insufficient,  he  moved  the  Court  either  to  exclude 
the  whole  or  to  instruct  the  jury  that  the  whole  was 
insufficient  to  prove  title  in  the  lessors  of  the  plain- 
tiff. This  could  not  be  done  on  the  ground  of  incompe- 
tency, unle.ss  the  whole  is  incompetent,  which  is  not 
pretended.  The  Court  was  not  bound  to  do  more 
than  respond  to  the  motion  in  the  terms  in  which  it 
was  made." 

So  in  this  case,  the  counsel  of   Moore  offered  the 
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record  and  proceedings  in  a  suit,  as  one  piece  of  tes- 
timony. Admitting  the  decree  in  that  suit  to  have 
been  competent,  a  great  part  of  the  record  and  pro- 
ceedings certainly  was  incompetent.  The  Court  ac- 
ted on  it  as  it  was  offered,  and  rejected  it.  In  doing 
so,  no  error  was  committed:  the  competent  part  might 
after uTirtls  have  been  offered  by  the  counsel,  and  if 
rejected,  the  remedy  would  have  been  afforded  here. 
The  judgment  must  be  affirmed. 


HUGHES  versus  ROSS. 

la  lui  &Dtii>n  for  malicious  prosecution,  thefeloay  charge4  in  the  affidavit  mist 
•  #bo  *ii1fr«t[iritially  averred  in  the  declaration  ;  but  it  is  not  essential  to  recite 
th«J  wbt>lc  affidavit. 


In  this  case,  whicli  was  an  action  for  malicious 
prosecution,  in  Dallas  Circuit  Court,  the  declaration 
recited  the  particular  felony  under  which  the  plain- 
tiff had  been  prosecuted,  but  did  not  set  out  the  affi- 
davit at  length.  On  the  trial,  the  Court  excluded 
the  affidavit  and  warrant  from  the  jury,  on  the  ground 
of  their  not  being  conformable  to  the  averment  in 
the  declaration.  The  averment  stated,  that  the  said 
defendant  had  charged  the  plaintiff  with  having  felo- 
niously stolen,  taken  and  carried  away,  a  roan  horse 
— the  affidavit  and  warrant,  charged  the  offence  to 
havu  been  committed  by  the  plaintiff  and  07ie  Rtd- 
din  Hall  in  connection.  The  plaintiff  assigned  the 
rejection  of  the  affidavit  and  warrant,  as  error. 
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Lipscomb,  C.  J. — This  was  an  action  to  recover 
darrxages  for  a  malicious  prosecution.  The  plaintiff^ 
in  his  declaration,  averred,  that  the  defendant  on  the 
ISth  day  of  June,  1827,  at  the  county  of  Dallas  went 
and  appeared  before  one  David  Reeves,  Esquire,  then 
and  there  being  one  of  the  justices  assigned  to  keep 
the  peace,  in  and  for  the  county  of  Dallas  aforesaid, 
and  also  to  hear  and  determine  divers  felonies,  trespass* 
es  and  other  misdemeanors  committed  in  said  county, 
and  then  and  there  before  the  said  David  Reeves,  so 
being  such  justice  as  aforesaid,  at  Dallas  county 
aforesaid,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  whatever,  on  his  oath, 
charged  the  said  Joshua  Hughes  with  having  felo- 
niously stolen,  taken  and  carried  away,  a  certain 
roan  horse  of  him,  the  said  Jesse  Ross,  sen.  and  up- 
on such  charge  on  oath,  he  the  said  Jesse  Ross,  sen. 
falsely  and  maliciously,  and  without  any  reasonable^, 
or  probable  cause  whatever,  caused  and  procured 
the  said  David  Reeves,  as  being  such  justice,  to 
make  and  grant  his  warrant  undei:  his  hand  and 
seal,  for  taking  and  apprehending  of  the  said  Joshua 
Hughes,  &c.  The  plaintiff  offered  in  evidence  thtt 
affidavit  of  the  defendant  in  the  following  words*^ 
"  STATE  OF  ALABAMA,  ? 
Dallas  County.      5 

"  Whereas,  Jesse  Ross,  sen.  of  the  State  and  cpun- 
''  ty  aforesaid,  hath  this  day  made  information  and 
''  complaint  upon  oath,  before  me,  David  Reeves,  a 
•'  justice  of  the  peace  for  the  said  county,  that  on  the 
"  night  of  the  14th  instant,  one  roan  horse  of  him  the 
''  said  Jesse  Ross,  was  feloniously  stolen,  taken  and 
•'  carried  away,  from  the  house  of  Obediah  Hulets, 
**  in  the  county  of  Perry,  and  that  he  hath  just  cause 
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•  *'  to  suspect,  and  doth  suspect,  that  Joshua  Hughes 
"  and  Reddin  Hall,  of  the  pounty  of  Dallas,  felom- 
'*  ously  did  steal,  take  and  carry  away  the  said  horse. 

his 
"Signed,  JESSE  x  ROSS,  sen. 

mark. 
"  Sworn  to   and  subscribed   before  me,  this  18th 
"  June,  1827. 

"  Signed,  D.  REEVES,  J.  P." 

The  warrant  for  the  arrest  of  the  plaintiff  and 
Reddin  Hall  was  offered  in  evidence,  but  the  Court 
rejected  and  excluded  from  the  jury,  both  the  affida- 
vit and  warrant,  as  inadmissible  evidence,  under  the 
plaintiff's  declaration.  The  rejection  of  this  testi- 
mony is  assigned  for  error. 

In  this  form  of  action  the  felony  charged  in  the 
aflSdavit  must  be  substantially  averred  in  the  decla- 

*  ration.  If  there  is  a  variance  between  the  feloDy 
averred  in  the  declaration,  and  the  charge  made  in 
the  affidavit,  it  is  fatal  to  the  action  :  but  the  plaintiff 
need  not  recite  the  affidavit  in  so  many  words.  It  is 
sufficient  if  he  avers  the  substantive  part  of  it  neces- 
sary to  the  support  of  his  action,  and  variances  in  an 
immaterial  part,  will  not  exclude  the  testimony. 

»9E«8t.i57  In  the  case  of  Purcell  vs.  Macnamara^  the  decla- 
ration stated  that  the  acquittal  of  the  plaintiff  had 
been  on  the  morrow  of  the  Holy  Trinity,  and  the  re- 
cord produced  in  evidence  showed  that  the  acquittal 
was  on  Tuesday  after  the  end  of  the  Easter  Term, 
which  was  the  day  of  nisi  priiiSy  before  the  LordChief 
Justice. 

This  variance  was  objected  to  as  fatal,  and  Lord 
Elienborough,  Chief  Justice,  sustained  the  objection,' 
and  nonsuited  the  plaintiff. 
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On  a  motion  to  set  aside  the  non-suit,  the  Court  of 
King's  Bench,  composed  of  the  Chief  Justice  Gro^e, 
Lawrence  and  LeBlanc,  Justices,  held  that  the  vari- 
ance was  not  material ;  and  it  was  on  the  principle, 
that  the  acquittal  was  the  matter  of  substance  essen- 
tial to  be  stated ;  and  it  was  of  no  consequence  where 
it  took  place,  so  that  it  was  before  the  commence- 
ment of  the  action.  So  in  the  case  oi Philips  vs  Sliarv.^  .Bamweii 
In  assumpsit,  for  not  indemnifying  Uie  plaintiff,  in^^'**^"- 
consequence  of  his  having  become  baif  for  one  A,  in 
an  action  at  the  suit  of  B,  it  was  stated  that  B  at 
Michaelmas  term  58,  George  III,  recovered  against 
the  plaintiff.  The  judgment  given  in  evidence  was 
at  Hillary  term.  The  Court  held  that  this  was  no 
variance,  inasmuch  as  it  was  npt  matter  of  descrip- 
tion, but  an  allegation,  in  substance  that  the  judg- 
ment was  rendered  before  the  commencement  of  this 
suit.  The  case  of  Wheelock  vs.  Childress,  decided  in 
this  Court,  but  not  reported,  was  expressly  on  the 
ground  of- a  variance  in  the  felony  charged  in  the  af- 
fidavit from  that  averred  in  the  declaration.  In  the 
case  of  Bennet  vs.  Bhck,^  the  affidavit  disclosed  facts  bistcwart 
amounting  to  a  felony,  but  not  a  robbery ;  the  war-"*^^ 
rant  was  for  a  robbery,  and  the  declaration  averred 
that  the  defendant  had  charged  the  plaintiff  on  his 
affidavit  v«ath  robbery^ 

The  variance  was  considered  by  this  Court  as  fa- 
ta}, on  the  ground,  that  it  did  not  charge  the  same 
kind  of  felony  in  the  declaration,  as  the  one  charged 
in  the  defendant's  affidavit.  The  doctrine  seems  to 
be  well  settled,  that  the  aver.nent  in  the  declaration 
must  substantidily  charge  the  particular  felony  or 
misdemeanor  charged  in  the  affidavit.  In  the  cafee 
under  consideration,  the  plaintiff  does  not  assume  to 
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recite  the  whole  affidavit  in  his  declaration,  he  only 
states  the  particular  felony,  of  which  it  charged  hini: 
this  was  all  that  was  required  of  him.  We  are  there- 
fore of  the  opinion,  that  the  variance,  if  any,  was  not 
material,  and  that  the  judgment  of  the  Circuit 
Court  must  be  reversed  and  the  cause  remanded. 


KILLOUGH  vtnus  STEELE. 

A  bill  of  sale  of  personal  property,  with  condition  of  defeasance  or  mortgage, 
founded  on  a  oo/iuiMe  consideration,  and  bonafidCf  is  not  fraud ulent,jperje.un- 
der  our  statute  of  frauds,  as  to  creditors  not  having  actual  notice  of  its  exi«^ 
tence,  where  the  possession  remains  with  the  grantor,  for  more  than  twelve 
months  from  its  date. 

The  terms gtfod  eonsideratianf  in  the  3d  section  of  our  statute  pf  frauds,  where 
it  is  said  that  "this  act  shall  not  extend  to  any  estate  &Cf  which  shall  be  up- 
on good  consideration,  and  bona  fide,  lawfully  conveyed  <&c,''  must  be  cuu- 
stiued  to  mean  valuahU  consideration. 

In  error  from  Jefferson  Circuit  Court. 

This  cause  originated  in  the  trial  of  the  right  of 
property.  An  execution  in  the  name  of  Jonathan 
Steele  against  the  goods  and  chattels  of  John  Kil- 
lough,  was  levied  on  certain  property,  claimed  by 
Allen  Killough,  who  founded  his  claim  on  a  bill  of 
sale,  with  condition  of  defeasance,  or  mortgage,  made 
,  by  said  John  Killough  to  Allen  Killough,  dated  16th 
March  1827;  which  bill  of  sale  was  not  recorded. 
The  claimant  also  relied  on  possession  under  the  bill 
of  sale  and  on  notice  of-lts  existence  to  the  plaintiff 
in  execution.  It  was  proved,  that  the  debt  due  to  the 
plaintiff  in  execution  was  contracted  in  less  than  one 
year  after  the  date  of  the  bill  of  sale  to  claimant.   The 
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judge,  on  the  application  of  the  claimant,  instructed  . 
the  jury,  that  if  the  bill  of  sale  was  made  to  delay  or 
defraud  creditors,  it  ^Vas  void ;  and  although  made 
bona  fide  and  on  valuable  consideration,  it  was  still 
void  as  to  creditors,  unless  they  had  actual  notice  of 
its  existence,  or  unless  the  possession  of  the  property 
conveyed  was  delivered  to  the  grantee,  or  he  acquir- 
ed visible  possessioB  of  the  same  within  one  year 
from  the  date  of  the  transfer ;  and  that  a  possession 
acquired  afterwards,  although  it  should  have  been 
before  the  recovery  of  the  judgment  on  which  the  exe- 
cution was  issued,  was  not  sufficient  to  give  validity 
to  the  sale. 

The  judgment  of  the  Court  made  the  property 
subject  to  the  execution  of  Steele ;  but  directed  the 
costs  of  the  suit  to  be  paid  out  of  the  proceeds.  Both 
parties  being  dissatisfied  with  this  judgment,  both 
joined  in  the  prosecution  of  a  writ  of  error. 

Saffold,  J. — The  contest  arose  on  an  issue  to  try 
the  right  of  property  in  a  slave,  levied  on  as  the  pro- 
perty of  John  Killough  by  virtue  of  executions  in 
favor  of  Steele  the  defendant  in  error,  which  slave 
was  claimed  by  Allen  Killough,  pursuant  to  th^  sta- 
tute, authorising  this  mode  of  proceeding,  on  the  sher- 
ifFs  return. 

On  trial,  the  jury  found  the  property  subject  to  the 
execution ;  whereupon  the  Court  gave  judgment  that 
the  sheriff  should  expose  the  negro  to  sale  for  the 
satisfaction  of  the  executions  against  John  Killough, 
liesidesthe  costs  in  that  behalf  expended. 

At  the  next  succeeding  term,  the  record  states, 
*  •  the  plaintiff  came  and  moved  the  Court  so  to  ameiitl 
the  judgment  rendered  at  the  last  term,  us  that  it  mUy 
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stand  against  A.  Killougli,  the  claimant  in  execution, 
for  the  costs ;   which  motion  was  granted/' 

The  facts  in  evidence,  are  shewn  by  a  bill  of  ex- 
ceptions to  have  been,  that  J.  Killough  the  defen- 
dant in  execution,  on  the  16th  March  1827,  execu- 
ted a  mortgage  of  the  slave  to  A.  Killough,  which 
mortgage  had  not  been  recorded. 

•  On  the  8th  of  August,  1828,^  the  three  executions 
in  favour  of  Steele,  issued  by  a  justice  of  the  peac«, 
were  levied  on  the  slave.  The  debts  thus  sought  to 
be  satisfied,  were  contracted  after  the  date  of  the 
mortcraofe,  and  within  twelve  monthsthereof. 

The  claimant  relied  on  his  mortgage,  and  on  proof 
of  possession  under  it,  and  on  Steele's  having  notice 
of  its  existence. 

It  is  furthefr  shewn  .by  the  exceptions  that  the  Court 
charged  the  jury,  that  although  there  may  have  been 
no  actual  fraud — the  contract  entered  into  on  a  valua- 
ble and  sufficient  consideration,  and  fair,  and  bona 
fide — it  was  void  as  to  Steele,  unless  he  had  actual 
notice  of  the  existence  of  the  mortgage,  within  one 
year  from  its  date ;  or  unless  such  a  possession  was 
given  to  the  grantee  within  that  time,  as  was  calcu- 
lated to  give  notice  to  the  neighborhood  ;  that  though 
Steele  had  actual  notice  of  the  existence  of  the  deed, 
before  obiaining  his  judgment,  yet  if  the  notice  was 
after  twelve  months  from  its  date,  and  not  before,  the 
jury  must  find  for  the  plaintiff  in  execution. 

The  Court  charged  further,  that  if  such  a  posses- 
sion was  obtained  before  the  expiration  of  twelve 
months  as  was  not  of  a  public  nature,  though  a  pos- 
session and  control  m  fact,  yet  the  jury  were  bound 
to  find  for  thn  plaintiff,  admitting  the  transaction  \o 
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have  been  Ixnia  fide,  and  on  a  valuable  and  sufficient 
consideration. 

Il  is  assigned  for  error. 

lijt  'J1iMt  tlic  Court  erred  in  the  several  opinions) 
lo  the  jury,  as  stated. 

2d.  The  judgment  original  and  as  amended  was  un- 
authorised, uncertain  and  insufficient. 

It  is  contended  on  the  part  of  the  plaintiff  in  er- 
ror, who  was  claimant  below  that  the  case  is  not  with- 
in the  statute  of  frauds  so  as  to  render  the  deed  ab- 
solutely void,  for  want  of  possession,  or  of  recording; 
that  the  statute  does  not  embrace  a  case  where  the 
^  consideration  is  valuable  and  sufficient,  and  &>na 
fide ;  that  the  instructions  were  inoperative,  and 
can  not  be  sustained,  except  on  tlie  ground,  that  want 
of  possession  is  fraud  j!?er  5cj  and  that  it  is  not  ne- 
cessary the  possession  should  always  be  changed  so 
as  to  be  visible  to  the  neighborhood. 

On  the  contrary  it  is  argued,  that  both  absolute 
and  conditional  sales,  unacooojpanied  by  possession, 
are  to  be  governed  by  the  same  principles;  that  the 
want  of  possession  in  either  case,  is  at  least  a  circum- 
stance from  which  fraud  must  be  inferred,  if  unex- 
plained; that  this  explanation  on  the  part  of  the 
vendee,  must  be  proof  that  the  sale  was  not  only 
hona  fide,  and  on  a  valuable  consideration,  but  also 
that  the  possession  of  the  vendor  was  in  pursuance 
of  some  agreement  not  inconsistent  with  honesty  in 
the  transaction. 

Our  statute  of  frauds,  so  far  as  material  to  this 
case,  is  substantially  the  same  with  the  statutes  of 
13  and  27  Eliz.,  the  statute  of  frauds  of  Virginia, 
and  of  several. of  the  other  States  of  the  Union;  all 
of  which  wedeelaratory.  of  the,  principles  of  the^^Oom- 
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mon  Law.  A  material  question  raised  in  this  case 
is,  does  it  fall  within  the  influence  of  the  principles 
recognised  by  the  statute  ? 

If  any  part  of  the  statute  can  apply  it  can  be  no 
other,  than  the  latter  clause  of  the  2d,  section,  which 
declares,  that  where  any  reservation  or  limitatioa 
shall  be  pretended  to   have  been  made  of  a  use,  or 
property,  by  way  of  condition,  reversion,  or  remain- 
der, or  otherwise,  in  goods  and  chattels,  the  posses- 
sion whereof  shall  have  remained  in  another  three 
years,  without  demand  made  and  pursued  by  due 
course  of  law ;  the  same  shall  be   taken  as   to   the 
creditors  and  purchasers  of  the  persons  aforesaid,  so 
remaining  in  possession,  to  be  fraudulent  and  void 
within  the  act :  and  that  the  absolute  property  is 
with  the  possession ;  unless  such  reserration,  or  linii- 
tation  of  use,  or  property,  were  declared  hy  will,   or 
by  deed  in  writing,  proved  and  recorded  as  directed 
in  a  previous  part  of  the  same  section.      The  parts 
of  the  section  immediately  preceeding  the  clause  re- 
ferred to  treat  of  conveyances  of  goods  and  chattels 
only,  or  such  as  include  lands  also,  and  which  are 
not  on    consideration  deemed  valuable  in  law ;    and 
of  pretended'  loans  of  goods  and  chattels  to  any  per- 
son with  whom,  or  those  claiming  under  him,  pos- 
session shall  have  remained  by  the  space  of  three 
years  SfC.  and  declares  that  unless  all  such  convey- 
ances, loans,  &c.,  shall  be  duly  proved  and  recorded 
as  therein  directed,  they  shall  be  taken  to  be  fraudu- 
lent within  the  act.     Hence  it  would  appear  that  the 
reservations  or  limitations,  by  way  of  condition,  re- 
version or  remainder,  referred  to  in  the  same  section, 
were  intended  to  apply  to  conveyances  on  con^dera-- 
tiM  ndt  deemed  vftlualdo  in  law.  ^  Tha  ^ird  section 
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of  the  same  act,  greatly  strengthens  this  conclusion, 
if  the  expression,  **  good  consideration/'  therein  is  to 
be  understood  to  niean  valuable,  or  good  and  valita- 
ble  consideration.  It  directs  "  that  this  act  shall  not 
extend  to  any  estate,  or  interest  in  any  lands,  goods 
or  chattels;  or  any  rents,  commons,  or  profits  out  of 
the  same,  which  shall  be  ^upon  good  consideration, 
and  bona  juk^  lawfully  conveyed  or  assured  to  any 
person,  &c/  ^.''•^'*- 

In  the  case  of  Hodge$on  vs.  Butts,''  is  to  be  found  J^^**"*** 
an  exposition  of  the  views  of  the  Supreme  Court  of 
the  United  States,  in  re&rence  to  the  Virginia  statute, 
of  which  ours  is  a  literal  transcript.  There  a  mort- 
gage of  personal  property  was  the  subject  of  adjudi^ 
cation,  and  which  had  not  been  r^orded.  Chief 
Justice  Marshall  in  delivering  the  opinion  of  the 
Court,  stated  the  substance  of  the  concluding  mem^ 
bers  of  the  2d  section  to  be,  •*  tliat  deeds  of  per{K>nal 
chattels,  not  upon  valuable  cpnsideration,  where  the 
possession  remains  with  the  donor ;  or  a  reservation 
of  interest  in  the  donor,  when  possession  passes  to  the 
donee,  shall  be  fraudulent  and  void,  unless  proved  and 
recorded  according  to  the  directions  of  the  act  :'^  and 
further  remarked  ^'thata  mortgage  made  on  a  valuar 
ble  consideration,  wouId[  be  very  clearly  included 
from  the  second  section,  although  the  act  contained 
nothing  farther  on  the  subject.  But  to  remo\'e  the 
possibility  of  doubt,  the  3d  section  declares,  that  the 
act  shall  not  extend  to  any  conveyance  made  tipou 
good  consideration  and  bonajide.  The  meaning  of^ 
the  word  good  in  the  statute  of  frauds  is  settled  to  be 
the  same  with  valuable'^  He  also  observed  in  re- 
ference to  that  deed,  ''it  is  perfectly  clear  that  the 
case  is   altogether  omitted,  or  is  provided  for  in  the 
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act  concerning  conveyances.  In  a  country  where 
*  mortgages  of  a  particular  kind  of  personal  property 
are  frequent,  it  can  hardly  be  supposed  that  no  pro- 
vision would  be  made  for  so  important,  and  interes- 
ting a  subject.  The  inconvenience  resulting  from 
the  total  want  of  such  a  provision  would  be  certainly 
great;  and  the  Court  ought  not  to  suppose  the  case 
entirely  omitted,  if  there  be  any  legislative  act  which 
may  fairly  be  construed  to  comprehend  it.  The  act 
concerning  conveyances,  although  not  penned  with 
the  clearness  which  is  to  be  wished,  does  yet  con- 
tain terms,  which  are  sufficient  to  embrace  the  case ; 
and  the  best  judicial  opinions  of  that  State  concur  in 
this  exposition  of  it."  The  statute  of  Virginia  re- 
fered  to  as  embracing  that  case,  and  requiring  mort- 
gages to  be  recorded  is — "  the  act  for  regulating  con- 
veyances"-*— the  4th  section  of  which  requires,  among 
other  enumerated  conveyances,  that  "  all  deeds  of 
trust  and  mortgages  whatsoever'^  shall  be  void  as  to 
creditors  and  subsequent  purchasers, 'if  not  acknowl- 
edged or  proved,  and  recorded  accordiug  to  the  di- 
rections of  that  act.  All  the  other  provisions  of  the 
act  except  in  the  particular  case  of  marriage  settle- 
ments, were  adapted  to  the  conveyance  of  lands;  and 
in  that  case  the  act  provided  expressly  for  recording 
a  settlement  of  chattels.  But  it  was  under  the  abovo 
"recited  provision  of  the  statute  that  "all  deeds  of  trust 
and  mortgages  whatsoever,"  should  be  recorded,  that 
the  Court  decided  the  mortgage  then  in  question  to 
have  been  embraced,  the  object  of  which  was  to  in- 
demnify an  endorser  of  notes  against  his  liability  as 
such.  No  similar  provision,  or  any,  authorising  the 
same  construction,  is  to  be  founcj  in  any  of  our  sta- 
tutes conccrninc:  convevanres:  unless  it  be  the  act  of 
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11th  January  1828,  more  cfTectually  t6  prevent  frauds 
and  fraudulent  conveyances,  and  for  oth'er  purposes" 
— which,  having  passed  subsequent  to  the  execution 
of  this  mortgage,  can  not  affect  it. 

From  a  comparison  of  the  statutes  of  13  and  27 
J5/r>-  with  our  statute  of  frauds,  in  relation  to  con-  . 
veyances,  it  will  clearly  appear,  that  the  phrase  ^oorf 
consideration,  in  the  3d  section  of  the  latter,  was  de- 
rived from  said  English  statutes,    in  which  it  fre- 
quently occurs  in  reference  to 2;a/?/^5fe  considerations, 
perhaps  good  also,  in  the  ordinary  acceptation  of  the 
word,  or  any  consideration  which  is  legal  and  suffi- 
cient, ^xid  bona  fide.     This  term  is  used  as  a  saving 
clause,  in  the  nature  of  a  proviso,  to  each  of  the  En- 
glish  statutes,   by  which  the  various  conveyances, 
niade  for  the  intent,  or  purpose  to  defraud,  or  deceive, 
are  denounced  as  void.     As  a  proviso  to  the  statute 
of -27  jE&>. -which  avoids  all  conditional  conveyances, 
reservations,  or  limitations  of  lands,  under  circumstan- 
ces therein  described,  it  is  declared  **  that  no  lawful 
mortgage^  made  or  to  be  m?Aebo7iafide,  and  without 
fraud  or  covin,  upon  good  consideration  shall  be  im- 
peached or  impaired  by  force  of  that  act"  &c.     By  a 
previous  part  of  the  same  statutes  the  meaning  of 
these  wiords,  as  therein  intended  and  understood,  is 
fully  demonstrated.     While  treating  of  conveyances, 
and  describing  such  as  should  be  void,  or   valid,  the 
phraseology  is  used,  purchases  for  moneij  or  other  good 
.  consideration,  SfC. 

Our  statute  of  frauds,  it  will  be  recolletted,  con- 
tains a  clau^:c  in  the  "2d  Kcotion,  additional  to  any 
thing  exprer.ocd  in  the  E^^f:!i:h  siatutes  referred  to. 
It  is  that,  if  any  cpnveyanre.  be  cf  f^rods  and  chat- 
tels; and  he  not  on  considtralion  deemed  valuable  in 
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the  law,  it  shall  be  taken  to  be  fraudulent  within  this 
act ;  unless  the  same  be  by  will,  duly  proved  and  re- 
corded ;  or  by  deed  in  writing;  acknowledged  or  prov- 
ed. If  the  same  deed  include  lands,  also  in  sucli 
manner  as  conveyances  of  lands  are^  by  law  directed 
to  be  acknowledged  or  proved,  or,  if  it  be  of  goods 
and  chattels  only,  then  acknowledged  or  proved  by 
one  or  more  witnesses,  in  the  Superior  Court,  or  Coun- 
ty Court,  wherein  one  of  the  parties  lives,  wilhia 
twelve  months  after  the  execution  thereof;  or  unless 
possession  shall  really,  and  bond  fide^  remain  with 
the  donee.  The  Virginia  statute  contains  substantially 
the  same.  Such  is  the  time  and  manner  of  proving 
and  recording  conveyances,  directed  by  the  act,  and  to 
which  reference  is  made  in  the  succeeding  part  of 
the  same,  as  already  recited.  I  do  not,  however, 
concive  that  this  member  of  the  section  can  have  any 
material  influence  on  the  decision  of  this  case,  either 
as  respects  the  necessity  of  recording  the  mortgage, 
or  the  delivery  of  possession  of  the  slave  within 
twelve  months ;  nor  in  deteripining  the  effect  of  the 
works  "  good  consideration"  as  recognised  in  the  sub- 
sequent section  of  the  act.  The  member  of  the  sec- 
tion, above  quoted,  refers  expressly  to  donations  or 
conveyances,  on  consideration  of  kindred  or  affection. 
It  next  treats  of  hans,  and  in  the  same  general  clause 
or  sentence,  describes  the  effect  of  any  **  reservation 
or  remainder,"  as  previously  quoted ;  thereby  all  the 
objects  of  the  latter  members  of  the  section,  are  plac- 
ed onthe8amegrpund,on  considerations  "  not  deem- 
ed valuable  in  the  law,"  in  contradistinction  to  such 
as  are. 

Then,   as  ^J^e  conveyance  purports  to  be,  and  in 
point  of  fact,  is  assumed  \q  have  been,  on  a  valuable 
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consideration — as  the  statute  makes  no  distinction  be- 
tween mortgages  and  absolute  deeds,  as  this  convey- 
ance is  entitled  to  the  benefit  of  any  aid  deriveable 
from  the  provisions  of  the  third  section  of  the  statute 
referred  to — a  valuable  being  also  a  good  considera- 
tion; and  as  the  statute  has  recognised  all  convey- 
ances as  valid,  "  which  shall  be  upon  good  conside- 
ration, and  bona  fide^  lawfully  conveyed  or  assured," 
the  validity  of  the  mortgage  must  depend  upon  the 
principles  of  the  Common  Law,  as  declared  or  re- 
cognised in  the  said  2d  section  of  the  statute  of 
frauds  and  perjuries.  Independently  of  the  author- 
ity referred  to,  for  the  construction  of  the  statute,  in 
reference  to  the  words  "good  consideration,"  it  ' 
would  be  evidently  unreasonable,  and  inconsistent 
with  legal  analogy,  to  give  to  conveyances,  because 
founded  on  relationship  or  affection,  greater  validity 
than  such  as  are  for  a  valuable  consideration,  when 
in  all  other  respects  equal ;  and  this  in  opposition  to 
the  rights  of  creditors,  or  subsequent  purchasers. 

The  instructions  of  the  Circuit  Court  having  been, 
given  on  the  hypothessis,  that  this  deed  was  on  a  va- 
luable and  sufficient  consideration,  and  the  transaction 
bona  fidCj  it  now  only  remains  to  be  considered  wheth- 
er or  not  the  mortgaged  property  was  "  lawfully  con- 
veyed or  assured."  The  instructions  to  the  jury 
were,  in  substance,  that  however  sufficient  the  con- 
sideration, and  Jowa  ^rfc  the  contract,  the  mortgage 
was  void  as  to  Steelel,  the  creditor,  unless  he  had  actual 
notice  of  its  existence  within  one  year  fronxits  date  ; 
or  unless  s«ch  possession  was  given  to  the  mortga- 
gee, within  that  time,  as  was  calculated  to  give  no* 
lice  to  the  neighborhood — that  neither  notice  at  a  la- 
ter period^  or  private  or  secret  possession  and  con- 
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trol,  at  an  earlier  day,  would  give  validity  to  the  con- 
tract. Thus  tVie  important  doctrine  o^  fraud  per  se, 
for  the  want  of  a  chan^^e  of  the  possession  of  the  pro- 
perty, or  of  notice  to  creditors  of  the  conveyance,  is 
involved,  and  must  determine  this  case. 

The  principles  jnaintained  by  many  decisions, 
both  in  England  and  America,  by  Courts  of  the  high- 
est respectability,  would  be  fatal  to  this  mortgage  in 
terms  of  the  charge  given  by  the  Circuit  Judge. 
These  cases,  or  many  of  them,  are  referred  to  and 
commented  on  in  decisions  of  this  Court,  in  Hobbsv. 
^^2  stew't.  ^j j^^*  arid  Aj/res  v.  Moore;''  in  the  former  of  which, 
Mb.  336.  however,  this  Court  adopted  a  different  doctrine,  as  a 
majority  conceived,  on  sounder  principle,  rather  than 
on  weight  of  authority.  In  that  case  it  was  ruled, 
that  an  absolute  bill  of  sale,  by  a  debtor  in  failing  cir- 
cumstances, and  in  a  contest  between  the  vendee  and 
a  creditor,  was  not  frauduleiit  per  se,  for  the  reason 
alone,  that  possession  of  the  property  did  not  accom- 
pany andfollo7V  the  deed.  That  decision  had  influ- 
ence on  the  case  of  Moore  vs.  Ayre^,  and  led  to  one 
somewhat  similar,  but  with  some  slight  yet  salutary 
qualifications.  They  both  however,  go  the  length  to 
maintain,  that  the  want  of  possession  in  the  vtmdee, 
especially  in  absolute  conveyances,^  importing  such 
possession  is  a  strong  hadge  or  indicium  of  fraud,  con- 
stituting at  le^^t  prima  f^cde  evidence  of  it ;  and  that 
this  evidence  should  govern  the  result,  unless  the  le- 
gal presumption  should  be  rebutted  to  the  satisfac- 
tion of  the  jury— yet  that  it  was  the  province  of  the 
jury  to  determine,  and  if  in  fact,  there  was  a  valuable 
consideration,  and  no  fraud,  the  conveyance  should 
be  sustained. 

My  own  impressions  respecting  the  authority  for. 


Digitized  by  VnOOQ IC 


JANUARY  TERM,  1832.  273 


KILLOUOH   tS.   9TESLE. 


and  the  effect  of  this  principle  are  fully  stated  in  the 
case  of  Moore  vs.  Ayres  :  hence  it  is  now  sufficient 
for  me  to  say  ila  lex  scripta  est.     It  is  moreover  to 
be  observed,  that  the  leading  cases  on  this  subject, 
in  both  countries — Edivards  vs.  Harbin,'^ — and  ITo- -2  TennR. 
milton  vs.  Russell,''  recognise  a  material  distinction, MCnacb 
respecting  the  necessity  of  possession  in  the  grantee,  **• 
between  absolute  and  conditional  sales      They  main- 
tain, that  in  the  former,  importing  a  change  of  pos- 
session, and  use,  when  the  contrary  is  found  to  be 
the  fact,  the  possession  does  not  accompany  and  fol- 
low the  deed,  and  that  the  suspicious  inconsistency, 
coiistitutes  fraud  m  itself,  as  against  creditors  and 
subsequent  purchasers,  who  may  be  injured  thereby. 
But  that  if  the  failure   to  change  the  possession  be 
consistent  with  the  object  of  the  deed,  as  where  the 
article  contracted  is  incapable  of  immediate  delivery, 
or  where  the  nature  does  not  require  it,  or  where  the 
deed  is  conditional  and  the  vendee  is  not  to  have  the 
possession  until  he  has  performed  the  condition,  ih 
such  cases  the  sale  is  not  fraudulent  ^^r  se,  for  there 
the  possession  *' accompanies  the  deed,"  within  the'^^« 
meaning  of  the  rule.     See  also  the  cases,  Bucknai  v.  *Cowp,'R, 
Roeshw — Cadogan  vs.  Kenrief — Alexander  vs.  De-igMunf.R. 
neale* — Dawes  vs.  CopeJ  ^rmiieyt 

It  is  true  that  various  other  cases  of  like  r^specta-^^^ 
ble  authority,  have  ruled  different  doctrines — some  403. 
that  the  deed,  whether  absolute  or  conditional,  was 
void  unless  the  possession,  where  practicable,  actually 
passed  to  the  vendee,  as  in  the  case  of  Sturdevant  v. 
Balhrd^.     In  others,  the  rule  has  been,  that. the  fail-fOjohm.R. 
ure  of  a  change  of  possession,  in  either  case,  is  but  a]|;Slc* 
badge,  or  presumption  of  fraud,,  which  like  all  others- 
presumptions  should  be  left  with  all  other  circum 
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Stances  of  the  case,  under  the  instruction  of  the  Cburt, 
to  the  jury  who  must  decide  whether  there  be  fraud 
in  fact 

The  preponderance  of  authority  in  other  Courts  ap- 
pears to  sustain  the  distinction  more  favorable  to  mort- 
gages,   or  other  conditional  sales,   where  there  has 
been  no  change  of  possessiou  ;  and  the  decisions  of 
this  Court  (to  which  reference  has  been  made,)  have 
gone  far  to  preclude  the  idea  of  constructive  fraud  for 
want  of  possession  :  hence  I  necessarily  arrive  at  the 
conclusion  that  the  mortgage  was  not  void  on  the 
ground,  that  the  possession  of  the  slave  was  not  trans- 
ferred to  the  mortgagee  within  twelve  months  from 
the  date  of  the  deed ;  provided  the  claimant  could  ex- 
plain this  prima  fecie  evidence  of  it,  so  as  to  satisfy 
the  jury  of  the  existence  of  the  valuable  considera- 
tion, and  that  the  contract  wdisbona^de.  Yet  though 
there  may  have  been  a  valuable  and  sufl&cjent  consi- 
deration, if  the  object  of  the  contract  was,  and  the 
mortg£^eo  united  in  the  design,  to  defeat,  hinder,  or 
delay  creditors,  the  deed  was,  in  fact,  fraudulent  and 
void,  and  such  should  have  been  the  charge  of  the 
Court  to  the  jury. 

The  branch  of  the  instructions,  that  the  possession 
must  also  have  been  of  a  public  nature,  I  deem  im- 
material. '  The  general  instructions  having  been  gi- 
ven, that  unless  such  a  possession  was  transferred  to 
the  mortgagee  as  was  calculated  to  give  notice  to  the 
neighborhood,  the  mortgage  was  void — its  validity  on 
the  ground  of  a  clandestine  possession  w*as  conse- 
quently denied.  Nor  could  I  hesitate  to  believe,  a 
private,  secret  or  artificial  change  of  possession,  more 
exceptionable  than  no  change.  With  respect  to  the 
alterimtive  of  actual  notice  of  the  mortgage  to  the  ere- 
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ditor,  which  was  held  material  in  the  instructions  to 
the  jury,  it  is  deemed  sufficient  to  say,  I  can  ima- 
gine no  kind  of  conveyance,  which  tiae  law  does  not 
require  to  be  recorded,  and  in  a  contract  that  may 
be  valid  without  changing  the  possessiou  of  the  arti^ 
cle,  which ,  the  law  renders  cQustructively  void  for 
want  .of  notice  in  any  other  form  ,or  manner. 

It  may  be,  and  has  often  happened,  that  a  subse- 
quent  conveyance,  on  a  valuable  and  sufficient  consi- 
deration, has  been  defeated  in  a  conflict  with  a  prior 
purchaser,  who  has  failed  or  neglected  to  record  his 
deed  as  required  by  law,  on  the  ground  alone  of  no- 
tice otherwise  acquired  by  the  subsequent  purchaser. 
The  law  is  thus  established  on  the  principle,  that  the 
latter  purchaser  had  knowledge  gf  the  existence  of 
the  prior  lien,  and  that  he  was  contracting  litigation, 
and  probably  with  a  view  to  effect  fraud,  or  at  least 
injustice.  To  tolerate  such  would  violate  the  policy 
and  spirit  of  the  law. 

Notice  through  the  records,  or  from  actual  posses- 
sion, when  necessary,  is  the  only  description  of  notice 
which  tlH5  law  recognises  in  the  delerminatioii  of 
questions  of  fraud  per  se,  so  far  as  actual  notice,  or  any 
thing  tantamount  thereto  is  material.  Doubtless,  the 
publicity  of  contracts,  .  or  of.  claims  to  property,  as 
well  as  reqording  deeds,  or  changing  the  possession 
of  property  sold,  which  the  law  does  not  especially 
require  to  be  done,  may,  in  many  cases,  afford  for 
the  jury  highly  material  evidence,  on  which  to  de- 
termine the  faith  of  the  contract,  and  the  question  of 
fraud  171  fact.  But  under  the  precedents  referred  to, 
by  which  this  Courtis  governed,  Judges  at  wm^m^-. 
can  only  charge,  in  relation  to  these  indications  of 
fairness,  which  the  law  does  not  imperiously  require, 
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that  the  absence  of  any  or  all  of  them,  constituleg 
badges  or  indicia  of  f rated,  or  is  prima  facie  evidence 
of  it ;  and  that  it  is  the  duty  of  the  jury  to  find  ac- 
cordingly, unless  other  circumstances,  or  all  the  facts 
taken  in  connection,  sufficiently  rebut  the  presump- 
tion. The  fact  of  the  solvency  or  insolvency  of  the 
mortgagor,  which  is  not  shewn  of  record,  was  (as  is 
contended  by  the  plaintiiFs  counsel)  entitled  to  its  in- 
fluence as  evidence  before  the  jury. 

According  to  the  views  I  have  taken  of  the  case, 
there  was  error  in  the  instructions  to  the  jury. 

The  other  assignment  need  not  be  considered.  In 
thB  conclusion  to  which  I  have  arrived,  the  Court 
are  unanimous. 

Let  the  judgment  be  reversed,  and  the  cause  be 
remanded. 

Collier,  J. — The  material  questions- arise  out  of 
a  bill  of  exceptions  taken  on  the  trial  to  the  instnio 
tions  of  the  Judge  to  the  jury.  From  which  it  ap- 
pears, that  Allen  Killough  the  claimant  of  property 
levied  on,  to  satisfy  an  execution  against  Johr^  Kil- 
lough, in  favour  of  the  defendant  in  error,  "relied  on 
a  bill  of  sale  with  condition  of  defeasance,  or  mort- 
gage, made  by  the  defendant  in  execution  to  the 
claimant,  dated  16th  March,  1827 ;  and  also  relied 
on  possession  under  said  deed,  and  on  notice  to  the 
plaintiff  in  execution  of  the  existence  of  the  deed  or 
mortgage.  The  bill  of  sale  was  not  recorded.  It 
was  proved  that  the  debt  to  the  plaintiff  was  contrac- 
ted in  less  than  one  year  after  the  date  of  the  deed  to 
the  claimant."     . 

The  instructions  of  the  Judge  were  substantially 
as  follows :  that  if  the  conveyance  from  John  to  Al- 
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len  Killoughwas  made  to  delay  or  defraud  creditors, 
as  to  such  creditors  it  was  void — and  further,  that 
though  it  was  founded  upon  a  valuable  consideration, 
and  bonajide,  it  was  notwithstanding-  void  as  to  credi- 
tors, unless  they  had  actual  notice  of  its  existence  ; 
or  unless  the  possession  of  the  ];roi)erty  conveyed 
was  delivered  to  the  grantee,  or  the  grantee  acquired 
a  visible  possession  within  twelve  months  after  the 
date  of  the  tranfer :  and  that  a  possession  after  the 
expiration  of  twelve  months,  though  before  the  defen- 
dant recovered  his  judgment,  was  not  sufficient  to 
give  validity  to  the  deed. 

The  judgment  condemning  the  property  to  the  de- 
fendant's execution  directs  the  costs  of  this  suit  to  be 
paid  from  its  proceeds,  hence  both  the  claimant  and 
defendant  in  execution,  have  joined  in  the  prosecution 
of  a  writ  of  error. 

The  fir>*t  branch  of  the  instructions,  which  asserts 
the  mortgage  to  be  void  if  made  to  delay,  hinder  or 
defraud  creditors,  is  sustained  as  well  by  the  Com- 
mon Law,  as  the  statute  of  frauds ;  and  in  accordance 
with  it,  the  law  has  been  so  frequently  declared,  as 
not  now  to  allow  of  disputation^ 

The  second  branch  is  founded  in  the  supposition 
that  actual  or  constructive  notice  is  essential  to  a 
conveyance  of  personal  property  as  against  creditors; 
and  was  doubtless  the  result  of  so  construing  the  sta- 
tute of  frauds  as  to  bring  within  the  operation  of  the 
2d  section  of  that  act,  transfers  induced  by  a  valua- 
ble consideration.  Hence  it  becomes  material  to  ad- 
just the  true  interpretation  of  that  provision  of  the  act, 
so  far  as' it  has  been  supposed  to  bear  upon  this  case. 
So  much  as  need  be  noticed  is  as  follows :  "  and 
moreover  if  any  conveyance  be  of  goods*  and  cTiat- 
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teLs,  and  be  not  on  consideration  deemed  valuable  in 
the  law  it  shall  be  taken  to  be  fraudulent  within  this 
act ;  unless  the  same  be  by  will  duly  proved  and  re- 
corded ;  or  by  deed  in  writing  acknowledged  and 
proved  &c.,  within  twelve  months  after  the  execu- 
tion thereof;  or  unless  possession  shall  really  bona 
fide  remain  with  the  donee/'  These  words  indicate 
their  own  meaning  so  strikingly,  as  to  leave  but  little 
room  for  the  application  of  the  rules  of  construction. 
Considerations  are  of  two  kinds,  good  and  valuable ; 
these  are  dissimilar  in  their  nature,  and  the  legal 
principles  adduced  from  them  arealike  so.  That,  con- 
veyances founded  on  considerations  of  the  latter  des- 
cription are  not  embraced  by  this  provision,  appears 
in  express  terms ;  but  it  is  insisted,  that  the  positive 
language  employed,  is  countervailed  by  the  3d  sec- 
tion, which  is  quite  as  explicit  as  the  2d ;  and  is  ex- 
pressive of  an  intention  by  the  legislature  jo  exclude 
all  conveyances,  founded  on  a  good  consideration,  from 
the  influence  of  the  act.  The  3d  section  is  in  these 
words  :  "  this  act  shall  not  extend  to  any  estate  or 
interest  in  any  lands,  goods  or  chattels ;  or  any  rents 
common  or  profit  out  of  the  same;  which  shall  be 
upon  good  consideration,  and  honafide  lawfully  con- 
veyed or  assured  to  any  person  or  persons  bodies  poli- 
tic or  corporate."  If  this  section  receive  a  literal 
construction,  the  2d  section,  so  far  as  we  have  consi- 
dered it,  would  be  rendered  nugatory ;  but  by  suppo- 
sing "  good"  to  mean  "  valuable"  the  whole  act  is 
made  operative ;  and  this  constructipn  is  .authorised 
by  the  trite  maxim  id  resmagis  valeat  quam  pertat 

Again :  statutes  should  be  construed  in  reference 
to  the  analogies  of  the  law.  The  obvious  discre- 
pancy between  the  2d  and  3d  section  is  such,  as  to 
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forbid  a  literal  interpretation  from  being  placed  on 
^ach;  and  as  contracts  founded  on  good  considera- 
tions are  less  favoured  than  those  founded  on  valua- 
ble considerations,  the  parts  of  the  act  under  exam- 
ination must  be  holden  to  apply  to  contracts  of  the 
former,  in  exclusion  of  those  of  the  latter  descrip- 
tion. 

In  Hodgeson  vs.  BuUSy^  a  legislative  act  of  Virgin- .  3  cranch 
ia  analogous  to  our  statute  of  frauds  was  brought  to  ^^* 
the  vie\v  of  the  Court,  in  relation  to  which  the  Chief 
Justice,  delivering  the  opinion  of  the  Court,  observes, 
**  A  mortgage  made  on  a  valuable  consideration  would 
be  very  clearly  excluded  from  the  2d  section  although 
the  act  contained  nothing  further  on  the  subject.  But 
to  remove  the  possibility  of  doubt  the  3d  section  de- 
clares that  the  act  shall  not  extend  to  any  conveyance 
made  'upon  good  consideration  and  bona  fide.^  >  The 
meaning  of  the  word  good  in  the  statute  of  frauds  is 
settled  to  be  the  same  with  valuable."  Here  is  an 
authority  in  point,  upon  both  the  provisions  of  the 
act,  in  which  the  interpretation  we  give  them  is  con- 
sidered as  so  manifestly  just  as  not  to  require  the 
aid  of  argument. 

By  the  last  section  of  the  ISEHz.  c.  5,  (a  statute 
enacted  professedly  for  the  security  of  creditors  against 
fraudulent  conveyances,)  it  is  provided  that,  that  act 
**  shall  not  extend  to  any  estate  or  interest  in  lands, 
tenements,  hereditaments,  leases,  rents,  commons, 
profits,  goods  or  chattels,  had  made,  conveyed,  or  as- 
sured, which  estate  or  interest  is  or  shall  be  upon 
good  consideration,  and  hoiiajide,  lawfully  conveyed, 
&c."  In  the  decisions  upon  this  act  *  good'  has  been 
always  held  to  mean  *  valuable'  and  our  research 
docs  not  furnish  an  autliority  where  it  has  been  se- 
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riously  questioned.     All  transfers  of  property  made 
in  good  faith   and  upon   valuable  consideration  have 
been  considered  exempt  from  the  operation  of  the  act, 
while  those  upon  good  consideration  are  esteemed  in- 
valid as  against  the  then-  existing  creditors  of  the 
grantor — Calds  adm'r.  vs.  Easley^ 
•3  Stewart,      Having   ascertained   that  the  mortgage   does  not 
^^*'         come  within  the  provisions  of  the  2d  section   of  the 
statute  of  frauds,  it  is  material  in  the  next  place  to  en- 
quire whether  the  charge  of  the  Court  can  derive  aid 
from  any  other  enactment  or  from  the  Common  Law. 
All  of  our  registry  acts  previous  to  the  date  of  the  mort^ 
«  gage,  apply   in  terms  to   conveyances  of  real  estate, 

except  the  act  of  the  29th  Dec.  1823 — ''  to  prevent 
fraudulent  conveyances"  which  relates  to  mortgages 
when  the  property  conveyed  is  taken  from  one  coun- 
ty to  another,  &c.;  but  do^  not  authorise  their  re- 
gistration under  other  circumstances.  Neither  the 
commoner  statute  law  requires  that  the  creditors  of 
the^mortgagor  should  have  actual  notice,  as  essential 
to  the  vaUdity  of  the  mortgage,  against  them.  The 
charge  of  the  Court  in  supposing  this  to  be  necessary, 
in  the  absence  of  proof  of  registration,  is  therefore 
erroneous. 

But. notwithstanding  this  error  the  judgment  may 
be  sustained,  if  the  proposition  be  just,  that  posses- 
sion must  pass  to  the  mortgagee  in  order  to  give  ef- 
fect to  the  mortgage  as  against  the  creditors  of  the 
mortgagor.  This  proposition  would  seern  to  be  much 
freed  from  difficulty  by  the  decision  of  this  Court  in 
b  2  stew't.  Hohbs  vs.  Bihb,''  in  determining  that  the  circumstance 
^'  of  the  possession  remaining  with  the  vendor   in  the 

case  of  an  absolute  sale  was  only  prima  fade  evi- 
dence of  fraxid — subject  to  explanation.     The  trans- 
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fer  in  question  is  not  absolute,  but  conditional  •  let 
ns  therefore  enquire  what  are  the  decisions  upon  the 
point  of  possession,  applicable  to  such  a  state  of  fact. 

In  Hudson  vs.  Warner  et.  aV  it  was  held,  that  ^^^^^^^^Xit^ 
retention  of  personal  property  by  a  vendor  willnot 
prejudice  its  transfer,  where  his  deed  showed  that 
the  sale  was  not  to  have  its  completion  immediately, 
but  was  prospective  to  a  future  event:  till  that  future 
time  his  possession  is  entirely  consistent  with  his 
deed. 

So  in  Canard  vs.  The  Atlantic  Insurance  Com- 
pany,^ it'  was  decided,  where  the  sale  is  not  absolute''  i  Pet«« 
but  conditional,  the  want  of  possession,  if  consistent  '  . 
•  with  the  stipulations  of  the  parties,  and  a  fortiori  if 
flowing  directly  from  them,  has  never  been  held  to 
be  per  se  a  badge  of  ffaud.  To  the  same  point,-  see 
Bayhrv%.  Smithers;  Croft  v^.  Arthur'  Trotter  Ys.l^i'^J^^ 

The  record  does  not  discover  whether  the  mortr320. 
gage  became  forfeited  prior  to  the  levy  of  the  defen- 
dants execution:  before  that  time  the  retention  of  pos- 
session was  compatible  with  the  transfer,  and  not  in 
itself  a  badge  of  fraud.  But  if  a  morgagor  retain  the 
possession  after  the  forfeiture  of  the  mortgage,  for  a 
time,  within  which  the  mortgagee  might  have  acquir- 
ed it,  such  continued  possession,  is  prima facieevidence 
of  fraud,  and  the  principles  of  decision  in  Hobbs  ¥:«. 
Bibb,  would  be  applicable.  Iq  any  point  of  view 
the  charge  is  erroneous  in  supposing  the  retention  of 
possession  without  actual  notice  of  the  mortgage  to 
the  defendant,  to  avoid  it  perse. 

This  view  of  tlxe  case  being  decisive  ^f  its  merite 
— the  othQr  errors  assigned  need  r^ot  be  considererl 

35 
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I  concur  with  the  Court  in  the  conclusion  that 
the  judgment  should  be  reversed  and  the  cause  re- 
manded. 

Taylor,  J.  not  sitting 


GOADING  versus  BRITAIN. 

An  effort  on  the  part  of  the  indorsee  of  a  note,  to  find  the  maker  in  order  tv 
make  a  demandof  payment,  heed  not  be  by  a  personal  application  at  his 
last  place  of  residence,  if  it  is  notorious  tliatsuch  last  place  of  residence  has 
been  abandoned. 

Under  our  statute,  notes  made  payable  in  "  notes,"  are  negotiable  as  though 
made  payable  in  money. 

This  was  an  action  of  assumpsit  in  Lauderdale 
County  Court,  brought  by  the  indorsee  of  a  promis- 
sory note  against  the  indorser.  It  was  in  proof  that 
the  plaintiff  se^irched  for  the  maker  of  the  note,  in 
order  to  make  a  demand  of  payment,  but  that  com- 
ing in  sight  of  his  house,  he  found  it  closed  ;  and 
was  told,  that  he  had  left  the  country.  Plaintiff  made 
no  personal  application  at  the  house^  and  desisted 
from  further  search.  Two  points  ^ere  assigned  for 
error  in  this  Court.  First,  that  the  application  or 
demand  of  payment  should  have  been  made  at  the 
hoitse  of  the  maker.  Second,  that  the  note  being 
payable  in  cask  notes,  was  not  a  negotiable  instru- 
ment. 

Peter  Martin,  for  Plaintiff — contended, 
1.  That  if  appellant  was  satisfied  of  the  absence 
of  the  maker,  it  was  not  necessary  to  go  to  his  late 
residence— CAi%  en  Bills  261.    Rumor  is  sufficient 
[Stopped  by  the  Court.] 
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Wikon  and  Shortridge^  contra^  insisted, 
H  1.  That,  the  demand  should  have  been  such  as 
was  diligent;  and  proper  diligence  was  not  here  ex* 
ercised.  The  search  was  not  certain — it  was  foun- 
ded  on  vague  rumor — not  such  as  the  law  sanctions. 
2.  That  the  note  was  not  negotiable,  being  paya* 
ble  in  property. 

Lipscomb,  C.  J. — This  action  was  brought  by  an  in- 
dorsee against  the  indorserof  a  promissory  note,  made 
and  executed  under  seal  by  one  Manly,  to  the  defen- 
dant, for  the  payment  of  fifty  eight  dollars  and  fifty 
cents,  in  cash  notes,  and  indorsed  by  the  defendant 
to  the  plaintiff.  After  the  transfer  of  the  note,  it  was 
placed  by  the  plaintiff  in  the  hands  of  the  defendant 
as  collateral  security,  in  consideration  of  the  defen* 
dant's  becoming  appearance  bail  for  plaintiff  in  a  suit 
tha^  had  been  commenced  against  him.  The  note 
remained  with  the  defendant  until  after  its  maturity, 
when  he  returned  it  to  tlie  plaintiff  with  instructions 
to  get  payment  from  the  maker,  and  that  he,  the  der 
fendant,  would  not  stand  bound  for  the  payment^ 
and  telling  him  that  the  maker  had  then  returned 
from  the  legislature  where  he  had  been  a  member, 
from  the  county  of  Lauderdale.  The  usual  place  of 
residence  of  Manly,  the  maker,  had  been  for  several 
ye-ars,  in  the  town  of  Florence,  and  that  was  his  last 
known  place  of  residence.  The  plaintiff  went,  imme- 
diately on  receiving  the  note,  in  search  of  Manly :  and 
when  at  the  house  opptysite  to  the  one  in  which  Man- 
ly had  resided,  the  street  only  between  them,  and  in 
full  view,  plaintiff  discovered  th?tt  Manly's  house 
was  closed  up  and  no  appearance  of  any  one  being  in 
it,  and  was  told  that  he  had  left  the  country.     The 
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plaintiff  in  li  few  days  gave  notice  to  the  defendant 
of  his  nnsucoesuful  efforts  to  find  Manly,  It  further 
appeared  th^t  Manly  never  did  return  to  his  resi- 
dence in  Florence,  but  left  the  State.  There  was 
no  evidence  that  the  plaintiff  knew  where  he  was  at 
the  time  of  his  search  for  him»  at  his  last  residence. 
I'he  counsel  for  the  plaintiff,  in  substance,  request- 
ed the  Court  to  charge  the  jury,  that  if  the  plaintiff* 
went  near  enough  to  the  house  of  Manly,  and  made 
such  observation  and  inquiries  as  to  satisfy  a  rea* 
sonable  man  that  the  house  was  not  inhabited^  and 
that  Manly  had  left,  that  it  would  dispense  with  a 
demand  at  the  house  of  his  last  residence.  But  the 
judge  charged  the  jury,  that  if  the  plaintiff  in  his 
search  bfler  Manly  stopped  short  of  going  actually*  to 
the  house,  that  is,  if  he  stopped  at  the  house  across 
the  street,  opposite  to  his  residence,  that  it  would  not 
be  sufficient  evidence  to  entitle  him  to  recover.  The 
refusal  of  the  Court  below  to  give  the  charg^e  pmy* 
ed,  and  the  charge  given  are  now  assigned  for  error. 
I  <^nn6t  conceive  what  more  conclusive  evidence, 
G6uld  be  required  of  the  fact  of  the  house  being  aban- 
doned by  its  tenant,  than  its  appearance  as  repre- 
sMted  in  the  evidence,  coupled  with  the  infonbatioii 
df  ^e  nearest  neighbors,  on  the  same  street,  that  he 
had  left  the  country.  But  if  further  evidence  c6uld 
be  required,  it  was  in  proof  that  at  the  time  of  the 
search  made  he  had  actually  left  the  house,  and  ne- 
ver did  return  to  it.  If  the  plaintiff  had  known  where 
he  was,  it  would  have  been  his  duty  to  have  gone  to 
him  and  made  the  demand,  if  practicable,  but  there  is 
no  evidence  that  he  was  in  possession  of  such  infor- 
mation. It  would  have  been  an  idle  farce  to  have 
called  to  the  closed  up   house  for  payment.      I  can 
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not  pcrceiTO  the  supposed  analogy  in  the  demand  to 
be  made  in  this  case,  and  a  demand  *to  be  made  at  a 
Bankers,  after  such  banker  had  stopped  payment. 
Although  the  Banker  may  have  failed,  may  have 
stopped  payment  of  his  bills,  and  become  wholly  un- 
able  to  make  payment,  yet  it  would  not  necessarily  fol- 
low that  the  banking  house  was  wholly  abandoned,  and 
no  one  to  answer  to  the  demand.  If  this  were  proved, 
it  seems  to  me  that  a  demand  at  the  banking  house 
would  not  be  required.  If  the  plaintiff  not  knowing 
where  the  maker  is,  makes  an  effort  to  find  him  at 
his  last  place  of  residence  and  is  informed  that  he 
has  left  the  country,  it  is  sufficient  diligence  on 
his  part. 

An  objection  was  taken  by  the  defendant's  counsel 
that  does  .not  appear  to  have  been  raised  in  the  Court 
below.  It  is  urged  that  the  instrument  endorsed,  and 
on  which  the  present  action  is  brought,  is  not  nego- 
tiable, in  as  much  as  it  is  not  for  the  payment  of  mo- 
ney. This  ol^ection  would  be  well  taken  if  the  ac- 
tion had  been  brought  either  under  the  custom  of 
merchants,  or  under  the  statute  of  Anfie,  But  our 
statute  (Digest,  page  69,)  authorises  all  obligations, 
bonds,  bills  single,  promissory  notes,  and  all  other 
writings,  for  the  payment  of  money,  or  any  other 
thing  to  be  assigned  by  indorsement,  and  authorises 
suit  to  be  maintained  against  the  endorser,  as  in  ca- 
ses of  inland  bills  of  exchange.  The  plain  and  obvi- 
ous construction  of  this  statute,  and  the  uniform  prac- 
tice under  it,  for  nearly  twenty  years,  seems  to  me  to 
furnish  a  satisfactory  answer  to  the  last  objection  to 
the  plaintiffs  right  of  action, 

We  are  therefore  of  opinion,  that  the  judgment  of 
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the  Court  below  must  be  reversed,  and  this  cause  re- 
manded. 

Saffold,  J.  absent. 


HERBERT  &  KYLE  vemu  THE  NASHVILLE  BANK. 

Where  a  party  after  being  overruled  on  a  demurrer,  pleads  over,  be  can  hdt, 

if  the  declaratioa  sets  forth  a  cause  of  action)  aftemvards  allege  error  in  tbs 

judgment  on  such  demurrer.* 
In  an  action  on  a  note,  payable  to  a  party  eo  namine,  the  capacity  of  the  latter 

tu  contract  and  sue  i%  prima  fade  admitted  under  the  plea  of  the  general  issue. 
Whether  the  statute  hoqk  oTa  sister  state,  published  under  the  proper  authori*y, 

can  be  read  in  evidence  in  the  Courts  of  this  State-^Qiiarv.^ 
But  if  the  only  testimony  of  an  authority  for  the  publication  of  such  statute  book» 

is  the  declarations  of  witnesses,  &n  teniu,  the  book  is  inadmissible. 

Thid  was  an  action  of  debt,  brought  in  Madison 
County  Court,  against  the  plaintiffs  in  error,  to  reco- 
ver the  amount  of  a  promissory  note.  The  note  was 
payable  to  the  "  Nashv^le  Bank,"  and  the  declara- 
tion thereon  was  in  the  usual  form,  but  contained 
no  special  averment,  that  the  Bank  was  a  body  cor- 
porate. After  a  demurrer,  which  was  overruled,  the 
defendants,  below,,  relied  on  the  pleas  ol  nil  debet  sni 
nul  tiel  corporation. 

On  the  issues,  a  verdict  was  had  for  the  plaintiff. 

It  was  assigned  for  error  in  this  Court — 


•  By  a  statute  passed  January  10th,  1835,  it  is  enacted,  that  when  a  demurrer 
is  overruled,  and  tiie  party  pleads  over,  he  shall  not  be  considered  as  waiting 
any  matter  embraced  by  the  demurrer — \See  Aikin's  Dig.  3d  ed.  page6l8. 

*>  See  the  case  of  Cox  and  Cox  vs.  Robinson,  of  this  term. 
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1.  That  the  declaration  wa«  insufficient,  contain- 
ing no  special  averment  that  the  Bamk  was  a  corpo- 
rate body. 

2d.  That  the  Court  permitted  the  plaintiff's  coun- 
sel to  read  to  the  jury,  from  "  Scott's  edition  of  Ten- 
nessee laws." 

Craighead  for  the  Plaintiffs  in  error,  said — that  it 
was  necessary  for  it  to  have  been  stated  in  the  decla- 
ration, that  the  Nashville  Bank  was  a  corporation. 
The  words  "  Nashville  Bank,"  do  not  convey  ab- 
solutely the  idea  of  a  corporation.  It  does  not  appear 
that  there  was  a  lawful  payee.  If  the  note  had 
been  given  to  an  individual  it  would  be  a  different 
thing,  but  this  does  not  appear.  It  does  not  appear 
to  be  to  an  individual,  or  a  proper  promissee.  If  we 
reverse  this  case,  from  whoox  could  wo  get  costs  ? 
There  is  no  individual,  or  corporate  body.  It  being 
out  of  the  State  of  Tennessee  it  should  have  been  de- 
sicribed  as  a  corporation ;  if  it  had  been  in  this  State, 
it  would  have  been  different,  but  we  do  not  know  cor- 
porations of  other  States.  Plaintiff  had  no  authority  to 
prove  what  was  not  alleged.  The  declaration  did  not 
admit  of  such  proof  The  plea  was  nil  debet :  this 
required  all  the  proof  requisite  to  support  the  cause 
of  action. 

But  if  we  admitted  we  bound  ourselves  to  pay  to 
a  corporation,  yet  we  offered  to  plead  nul  tid  corpo- 
ration. We  can  show  that  it  forfeited  its  right  to 
sue,  as  such,  and  this  we  were  authorised  to  do. — 18 
Johns.  137.  The  plea  of  nid  tiel  corporation  is  a  plea 
in  bar — I  Sanders^  34.  We  contend,  that  after  a  plea 
has  been  overruled  by  the  Court,  they  have  discretion 
to  impose  costs;  but  the  right  to  the  plea  is  absolute. 
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(See  acts  of  1824,  page  17.)  The  discretion  extends 
only  to  the  costs,  and  the  County  Court  erred  in  re- 
fusing our  plea  unconditionally.  Again,  if  the  action 
had  been  well  brought,  and  the  plea  well  proved,  the 
Court  erred  in  receiving  the  Revised  Code  as  evi- 
dence. The  statute  book  is  not  evidence,  and  the  act 
of  1828,  provides  the  mode  of  certifying  evidence  of 
this  nature. 

The  mode  is  different  in  relation  to  a  Bank  char- 
ter. The  charter  itself  must  be  produced — ^2  Crandi^ 
168—4  Dallas,  415—2  Kenfs  Com.  247.  We  hada 
right  to  plead  nul  tiel  record,  and  it  was  improperly 
refused.  The  charter  itself  must  be  produced. — Coxs 
Dig.  167 

Brandon,  contra. — The  first  position  seems  to  be 
one  which  should  have  arisen  on  the  demurrer.  The 
plea  offered  at  that  stage  was  a  matter  of  discretion, 
and  was  properly  rejected,  which  the  case  of  Gaines 
vs.  Tombeckhee  BafiJc,  in  Minor's  Reports  will  show 
The  defendant  Vas  estopped  from  denying  the  exis- 
tence of  such  a  corporation  by  making  his  instrument 
and  by  pleading. — 4  Cranch,  384.  It  is  admitted 
that  Scoffs  Digest  was  printed  by  authority  of  the 
Legislature  and  this  is  sufficient.  For  this  reason  it 
was  not  necessary  to  prove  before  a  jury  that  this  was 
a  corporation. — 14  Johns,  Rep.  244 — 1  Peters,  886, 
395,  466 — 4  ib.  480, 601.  Where  a  corporation  sues, 
it  is  necessary  to  state  in  the  declaration  that  the 
payee  is  a  corporation,  and  the  proof  comes  on  the 
trial.  This  has  been  settled  by  several  cases  in  New 
York.  The  loss  of  charter  must  be  shown  by  an  ad- 
judication to  that  effect.  Our  statute  on  promissory 
nt?teft  has  altered   the   Common  Law.     It  makes  a 
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note  evidence  of  the  debt,  unless  the  oonsideration  be 
impeached.  But  it  is  not  so  at  Common  Law — the 
proof  of  a  cause  of  action  was  required  to  be  given, 
but  here  the  note  is  made  evidence  of  all  it  purports, 
unless  its  consideration  be  impeached  by  the  defend- 
ant 

The  plea  conning  in  too  late,  and  being  rejectedi 
the  parties  were  properly  in  Court,  and  there  can  be 
no  distinction  between  this  case,  and  the  one  in  14 
Johnson.  Making  the  contract,  admits  a  contracted, 
and  the  term  **  Bank"  is  a  word  well  understood. 
It  is  commonly  a  corporation,  and  the  Court  will  not 
understand  it  to  be  a  contract  with  a  house. 

At  Common  Law,  the  execution  of  a  note  was  ne- 
cessary to  be  proved. under  nil  debet,  but  it  is  not.so 
here.  It  is  the  same  here,  unless  payee  be  denied  on 
oath.  It  is  evidence  unless  nul  tiel  corporation  be 
pleaded  in  a  proper  time. — Aik.  Dig.  67,  189,  .440, 
462,  sec.  3  and  4. 

Collier,  J. — The  defendant  in  error  prosecuted 
an  action  of  debt  in  the  County  Court  of  Madison,  on 
a  promissory  note  for  the  payment  by  the  plaintiflfc> 
of  the  sum"  of  one  hundred  and  eighteen  dollars  and 
sixty  one  cents,  "to  the  Nashville  Bank,"  payable 
at  the  Branch  at  Winchester.  There  is  no  allega- 
tion in  the  declaration,  that  the  *'Bank'*  is  a  body 
politic.  The  plaintiffs  demurred  to  the  declaration, 
and  the  demurrer  was  overruled:  whereupon  they 
pleaded  by  leave  of  the  Court,  nil  debet,  and  propoted 
to  plead  ntd  tiel  corporation,  which  plea,  the  plaintiffs 
refusing  to  verify  by  affidavit,  was  rejected  by  the 
Court.  On  the  trial,  the  defendant's  counsel  read 
to  the  jury,   from   Scott's  edition  of  the  Tennessee 
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laws,  an  act  incorporating  the  "  Nashville  Bank  f 
having  first  proved  by  the  testimony  of  witnesses, 
that  the  book  from  which  he  read  was  published  by 
authority  of  the  Legislature  of  thati  State;  to  all 
which  the  plaintiffs  objected. 

The  questions  raised  upon  the  demurrer,  to  the 
declaration,  can  not  now  be  revised.  This  Court  has 
repeatedly  decided,  that  a  defendant  who  has  pleaded 
over,  upon  his  demurrer  being  overruled,  can  not  al- 
lege error  in  the  judgment  on  demurrej:,  if  the  decla- 
ration sets  forth  a  cause  of  action.  The  adequacy  of 
the  cause  of  action  disclosed  in  the  declaration,  is 
not  questioned  ;  but  it  is  insisted  that  the  corporate 
character  of  the  defendant  should  have  been  sheiva 
by  a  suitable  averment.  The  justness  of  this  argu- 
ment need  not  be  examined,  it  is  enough  to  remark, 
that  on  the  general  issue,  the  note  being  payable  to 
the  defendant  eo  nomine,  its  capability  to  contract 
and  sue,  is  prima  facie  admitted. 

Under  the  second  section  of  the  act  of  '24,  "  to  re- 
gulate proceedings  at  Common  Law,"  the  Courthad 
the  right  to  require  of  the  plaintiflfs  some  evidence 
that  the  plea  which  was  disallowed,  w^ent  to  the  me- 
rits of  the  action.  It  was  not  necessarily  interposed 
to  prevent  an  unjust  recovery,  but  may  have  been 
pleaded  for  the  purpose  of  gaining  an  advantage  over 
the  defendant,  because  it  was  not  prefaced  with  proof 
of  a  corporate  character. 

The  view  which  we  have  taken  of  this  case,  shews 
the  act  read  from  the  statute  of  Tennessee  to  prove  a 
corporate  character,  to  have  been  proof  superjbwus 
Whether  the  statute  book  of  a  sister  State,  published 
under  the  proper  authority,  can  be  read  in  evidence 
in  our  Courts,  is  a  question  on  which  we  are  much 
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divided,  and  therefore  decline  considering  it.  We 
all,  however,  concur  in  the  opinion,  that  if  the  only 
evidence  of  an  authority  for  publication,  is  the  deck^* 
ration  of  witnesses,  ore  tenuSy  the  book  isf  inadmisldi-' 
ble :  but  the  corporate  character  of  the  defendant 
not  being  in  issue,  the  judgment  must  be  affirmed. 

Crenshaw,  J. — In  this  case  the  declaration  does 
not  aver  that  the  Nashville  Bank  ii^  a  body  corporaACy 
nor  does  the  fact  appear  from  any  part  of  thp  w^ 
cord. 

I  lay  it  down  as  an  incontrovertible  proposition, 
that  an  action  cannot  be  sustained  without  a  person, 
plaintiff,  either  natural,  or  artificial.  No  one  will 
seriously  contend,  that  the  expression  "  Nashville 
Bank,"  means  a  natural  person;  if  then  it  imply  suck 
a  person  as  could  maintain  an  action,  it  must  be  asr 
artificial  one,  and  be  incorporated. 

The  word  Bank  does  not  ex  vi  termini  imply  a 
corporation;  for  it  may  mean  other  thingir  as  weH  a9 
a  monied  institution  :  thus,  in  common  parlance^  wtf 
say,  a  bank  of  sand,  a  bank  of  corn,  as  well  as  a^ 
bonk  of  money:  besides  there  have  been,  and  are  yet, 
Banks  and  other  associations  of  individuds;  for  vsi-* 
riouis  purposes,  which  were  never  incorporated. 

I  have  no  doubt  but  that  tlie  Nashville  Bank  hae 
been  incorporated  by  an  act  of  the  legislature,  yetaar 
the  record  does  not  inform  us  of  the  fiact,  we  cannot 
officially  know  it. 

We  are  bound  ex  officio  to  take  notice  of  the  aotff 
of  our  own  State,  whether  they  be  public  or  private; 
but  the  acts  of  another  State,  we  cannot  know  unless 
brought  to  our  knowledge  through  the  medium  ef 
the  record. 
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We  are  bound  to  know  that  our  oivti  banks  are 
corporations,  because  our  laws  have  made  them  so : 
hence  they  may  sue  by  their  corporate  names,  with- 
out averring  that  they  are  corporations:  but  we  can- 
not know  that  the  banks  in  Tennessee  are  corpora- 
tions, unless  it  had  been  so  averred  in  the  declara- 
tion. . 

It  not  appearing  then  from  the  record,  that  there 
is  any  plaintiff,  either  natural  or  artificial,  who  can 
sustain  the  action,  the  objection  is  fatal  on  a  writ  of 
error,  whatever  in  other  respects  may  have  been  tiie 
state  of  the  pleadings.  For  there  is  a  manifest  dis- 
tinction between  an  improper  or  disabled  party  and 
no  party  at  aU.  An  objection  on  the  first  ground 
may  be  waived  by  pleading  to  the  merits  of  the  ac- 
tion ;  but  where  there  is  no  party,  as  in  the  case  be- 
fore us,  the  objection  is  fatal,  even  after  verdict  and 
judgment. 

I  am  aware  that  this  Court  at  an  early  period  erf 
its  existence  decided,  that  if  a  party  plead  over  to 
the  merits  of  the  action  after  his  demurrer  has  been 
overruled,  he  thereby  abandoned  his  cause  of  de- 
murrer, and  could  not  afterwards  assign  it  as  error  in 
this  Court.  Not  believing  this  ever  to  have  been 
the  law,  I  for  one  am  now  prepared  to  overrule  that 
principle  of  decision,  and  to  settle  the  law  on  its  true 
ground.  It  cannot  comport  with  reason  and  justice, 
nor  is  it  good  law,  that  by  pleading  over  the  party 
shall  be  placed  in  a  worse  condition  than  if  he  had 
not  demurred,  the  Court  having  erroneously  over- 
ruled his  demurrer. 

I  am  also  of  opinion  that  it  u^as  erroneous  to  re- 
ceive evidence  of  the  statute  of  Tennessee  by  which 
the  Nashville  Bank  was  incorporated. 
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1st.  Because  there  being  no  averment  in  the  de- 
claration, that  the  Nashville  Bank  was  a  body  cor- 
porate, under  the  state  of  the  pleadings,  no  evidence 
of  the  statute  was  receivable.  For  evidence  could 
not  cure  or  supply  the  omission  of  a  material  aver- 
ment in  the  declaration,  and  which  averment  was 
necessary  to  make  out  a  legal  plaintiff  to  the  action. 

2d.  Because  if  evidence  of  the  statute  was  receiva- 
ble, yet  the  evidence  offered  was  illegal  and  inadmis- 
sible :  for  I  hold  that  there  are  but  two  modes  by 
which  the  statute  of  another  State  can  be  proved  or 
become  authentic  testimony  in  our  Courts,  viz, 

Ist.  Under  the  seal  of  the  State  from  which  the 
statute  comes,  pursuant  to  the  provision  of  the  act 
of  Congress,  and 

2d.  A  certified  copy  by  our  Secretary  of  State, 
according  to  the  provision  of  our  act  of  Assembly. 

These  two  modes  of  authenticating  the  statutes  of 
other  States  being  prescribed  by  Congress  and  by 
oar  legislature,  are  sufficient  of  themselves  for  every 
purpose  of  evidence,  and  do  virtually  supersede  the 
more  doubtful  and  uncertain  mode  which  it  is  al- 
leged to  have  been  the  practice  under  the  Common 
Law. 

I  am  for  a  total  reversal 

Perry,  J.  not  sitting. 
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BELL  versus  ELLIS'  HEIRS. 

An'action  of  aKsnmpsit  for  rent,  will  not  lie  at  Common  Law,  except  oo  anez^ 
press  promise  made  at  the  time  of  the  demise. 

The  act  of  1812.  in  relation  to  the  action  of  assumpstit  for  rent,  fipplies  only  to 
the  case  of  a  demise,  and  where  llu;re  exists  an  agreement  creating  the  rela- 
tion of  landlord  and  tenant. 

So,  where  A  has  the  possession  of  land  under  an  agreement  of  sale  from  fi,  wbo 
had  no  legal  titlo  to  dispodeofit:  this  action  can  not  be  maintained  by  ibe 
owners  of  the  land  to  recover  of  A,  rent  for  its  use  and  occupation. 

In  error  from  Morgan  Circuit  Court. 

This  was  an  action  of  assumpsit,  instituted  by 
Gragg,  as  next  friend  of  Ellis'  heirs,  to  recover  rent 
for  the  use  and  occupation  of  a  tract  of  land,  of  which 
Ellis  died  deceased.  So  much  of  the  bill  of  excep- 
tions as  determined  this  cause,  showed,  that  the  widow 
of  Ellis  married  one  White,  who,  independent  of  the 
requisitions  of  a  special  statute,  authorising  the  sale 
of  the  land  referred  to,  entered  into  an  agreement  of 
sale  with  Bell,  under  which  the  latter  held  the  land 
in  possession.  The  land  being  subsequently  sold  by 
the  administrator  of  Ellis'  estate,  in  conformity  with 
the  statute,  the  present  action  was  brought  for  use 
and  occupation,  against  Bell.  The  jury  found  a  ver- 
dict in  favor  of  the  plaintiffs  below,  and  the  case  was 
brought  to  this  Court  for  revision. 

Craighead,  for  Plaintiff — Hopkins,  contra. 

White,  J. — The  heirs  of  John  Ellis  brought  this 
action  of  assumpsit  in  the  Court  below,  against  the 
plaintiff  in  error,  to  recover  rent  for  the  use  and  oc- 
cupation of  a  certain  quarter  section  of  land,  in  18-25, 
of  which  their  said  ancestor,  died,  possessed. 
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The  bill  of  exceptions  shews,  that  Samuel  Gragg, 
and  the  widow  of  said  Ellis,  having  administered  on 
his  estate,  had,  for  some  years  previous  to  1S24,  rent- 
ed said  land,  and  applied  the  proceeds  to  the  support 
of  the  widow  and  family — she  never  having  had  her 
dower  assigned.  Prior  to  1824,  one  John  S.  White 
married  said  widow,  and  as  administrator  in  right  of 
his  wife,  toofether  with  Graf]^nr  the  other  administra- 
tor,  rented  said  land  for  that  year  to  Bell,  the  plaintiff 
in  error.  By  an  act  of  the  Legislature,  the  personal 
representatives  of  Ellis  were  authorised,  upon  certain 
conditions  therein  specified,  to  sell  this  land.  It  was 
prov-ed  that  Bell  was  in  possession  for  the  year  18-2&, 
and  that  some  time  early  in  that  year  he  contracted 
with  said  White  for  the  purchase  thereof,  but  not  in 
the  manner  sanctioned  by  tlie  act  of  Assembly.  Af- 
ter the  year  1825,  the  land  was  sold  according  to  the 
provisions  of  the  act,  to  one  Turner,  for  about  four 
thotisand  dollars.  The  plaintiffs  in  the  Circuit  Court 
offered  said  John  S.  White  as  a  witness.  The  de- 
fendant objected  to  his. .competency  on  the  ground  of 
interest ;  but  the  Court  overruled  the  objection,  and 
White  being  examined,  testified  essentially  different 
from  the  other  witness  as  to  the  sale  to  Bell.  In  this 
state  of  facts  the  Court  charged  the  jury,  that  they 
should  consider  the  sale  made  by  White  as  void,  he 
having  no  interest  or  power  to  sell  in  any  other  man- 
ner than  that  prescribed  by  the  statute,  and  that  such 
sale  formed  no  bar  to  the  recovery  of  rent  from  the 
defendant  as  tenant.  Bell  then  moved  the  Court  to 
charge,  as  in  case  of  non-suit,  for  the  non-joinder  of 
White,  as  plaintiff  in  the  action,  who,  it  was  insisted, 
was  entitled  to  his  wife's  dower.  But  the  Court  re- 
fused, and  charged,  that  White  had  Tio  interest  in  the 
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suit,  as  the  dower  of  his  wife  had  not  been  set  apart. 
By  the  assignment  of  errors,  the  correctness  of  these 
several  opinions  are  brought  to  our  view,  together 
with  thejfurther  question,  whether,  under  the  state  of 
facts  presented  by  the  record,  the  action  of  assumpsit, 
for  use  and  occupation  on  an  implied  promise  will 
Ke.  -  As  the  last  is  a  question  which  may  be  decisive 
of  the  case,  I  shall  notice  it  first.  The  action  of  as- 
sumpsit for  rent  will  not  lie  at  Common  Law  except 
upon*  an  express  promise,  made  at  the  time  of  the  de* 
mise.     The  action,  such  as  the  one  we  are  now  co»- 

•Aik.  Dig.s^^^''^^&>  is  &^^^^  by  our  act  of  December,   1812,* 

701.  which  is  transcribed  from  the  English  statute,  11th 
Geo.  II,  c.  19,  s.  14 ;  and  this  applies,  as  it  woald 
seem,  from  its  very  terms,  only  to  the  case  of  a  de- 
mise, and  where  there  exists  the  relation  of  landlord 
and  tenant,  founded  on  «ome  agreement  creating  that 
relation.  In  New- York,  this  statute  of  Geo.  II,  is 
as  here,  incorporated  with  their  Code,  and  in  the  case 
of  Smith  vs.  Stewart,^  the  above  principles  are  recog* 

Rep.  46.  nised.  From  them,  the  Court  there  concluded,  "  that 
the  defendant  having  entered  upon  the  lands  under  a 
contract  for  deed,  such  contract  so  destroyed  the  rela- 
tion of  landlord  and  tenant,  between  him  and  the  ven- 
dor, that  the  latter  could  not  recover  in  assumpsit  for 
rent,  though  the  purchaser  had  himself  refused  to 
complete  the  purchase.  The  same  doctrine  is  held 
in  Kirtland  vs.  Poinsett!'     The  Court  there  decide, 

R^i^""*'  that  if  a  purchaser  take  possession  of  premises  under 
a  contract  of  sale,  which  on  account  of  a  defect  in  the 
vendor's  title  fails  to  be  completed,  the  vendor  can 
not  afterwards  recover  rent  for  the  period  of  the  par- 
chasers  possession,  upon  an  implied  contract  for  use 
and  occupation.  ' 
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The  cases  cited  from  13  Johns,  240  and  297  donqt 
seem  to  conflict  with  those  already  referred  to.  They 
only  determine  that  assumpsit  for  use  and  occupa- 
tion, will  lie  upon  an  implied  promise  when  a  tenant 
holds  over  after  the  expiration  of  a  lease  by  deed.  In 
the  first  case  the  Court  say  "  that  the  holding  over  is 
characterised  by  the    previous  lease,  and   must  be 
deemed  a  holding  by  implied  permission  of  the  ori- 
ginal lessor ;  and  in  the  other,  they  expressly  distin- 
guish it  from  the  one  oi  Smith  vs.  StervarV"     Then^l/"^"- 
the  correct  doctrine  of  the  books  is  this — ^that  this  ac- 
tion upon  an  implied  promise  for  rent,  will  only  lie 
in  virtue  of  the  statute,  and  when  the  relation  of 
landlord  and  tenant  is  preserved,  and  that  this  rela- 
tion  will  be  destroyed  when  the  possession  is  held 
under  a  contract  of  sale,  though  that  contract  may 
be  void,  ineffectual  to  convey  the  premises,  or  even 
prevented  by  the  purchaser  himself.     These  princi-    . 
pies  are  evidently  fatal  to  the  present  action.     For 
Bell  held   possession   in   1825,    under   a   contract 
with   John    S.   White,  for  the  sale   of    the   land, 
which  though  manifestly  void,  had  the  effect  to  des- 
troy the   relation  of  landlord  and  tenant  which  we 
have  seen,  is  essential  to  the  maintainance  of  the  ac- 
tion.     As  this  disposes  of  the  whole  case,  it  is  use-^ 
less  to  consider  the  other  assignments  of  error. 

The  judgment  of  the  Circuit  Court  must  be  re- 
versed. 
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WALKER  vertsus  TAYLOR. 

Where  a  garnishee  is  summoned  pursuant  to  law,  to  appear  and  answer  an  to 
his  indebtedness  to  another,  and  it  appears  from  the  authority  indorsed  pa 
the  process  that  tlie  summons  was  served  by  a  deputy  specially  authorised 
by  the  sheriff  to .  make  that  service;  the  counsel  for  the  debtor — ntA  beilig 
counsel  for  the  garnishee — cannot  have  the  summons  dismissed,  o«  the 
groand  that  the  authority  to  the  deputy  to  serve  it  was  in  fact  given  not  by 
the  sheriff,  but  by  a  deputy ;  this  not  appearing  on  the  face  of  the  papers — 
and  the  garnishee  not  having  appeared  or  pleaded. 

In  error  from  Madison  Circuit  Court. 

Walker  recovered  jof  Drumgoole  a  judgment  for 
three  hundred  and  twenty  four  dollars  and  thirty  four 
cents  in  the  Madison  County  Court.  At  a  subse- 
quent term,  Taylor,  who  was  alleged  to  owe  Druxor 
goole  three  hundred  dollars,  was  summoned  as  gw- 
nishee.  The  summons  had  a  deputation  indorsed 
on  it  in  the  name  of  the  sheriff,  appointing  one  Bui* 
lington  to  execute  and  return  it.  It  was  so  execu* 
ted  and  returned.  At  the  subssquent  term  Taylor, 
though  present,  refused  to  state  as  to  his  indebted- 
ness to  Drumgoole.  Application  was  made  for  judg- 
ment ni  si  against  him  ;  but  the  counsel  for  Drum- 
goole resisted  the  application,  and  without  stating 
whether  they  represented  Drumgoole  or  Taylor,  mov- 
ed to  dismiss  the  summons,  on  the  ground,  that  the 
authority  given  to  BuUington  to  execute  it  was  in 
fact.given  not  by  the  sheriff,  but  by  a  deputy.  The 
record  also  set  out  this  fact  as  appearing  to  the  Court; 
and  the  summons  was  on  that  ground  dismissed.  An 
appeal  was  taken  to  the  Circuit  Court,  .where  the 
judgment' of  the  County  Court  was  affirmed;  frofn 
which  judgment  the  case  was  brought  into  this  Court 
by  appeal. 
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Craighead^  for  plaintiflEl — The  first  ground  of  er- 
ror is  the  motion  to  quash,  because  not  served  by 
the  sheriff,  and  second,  no  return  oi nulla  bona.  In  this 
case  the  sheriff  appeared  and  declared,  that  he  sanc- 
tioned the  act  of  his  deputy,  but  the  Court  suffered 
the  debtor  to  oppose  the  garnishment.     I  contend, 

1st  That  the  summons  directed  to  the  sheriff  was 
regular. 

2d.  That  the  service  by  an  individual  was  legal. 

3d.  That  the  appearance  waived  all  error. 

4th.  That  the  debtor  could  not  object: 

As  to  the  first  point,  see  Alabama  Rep.  14.  In 
this  case  the  deputy  sheriff  had  returned  the  precept 
signed  D.  S.  and  the  Court  s&id  that  the  return  was 
illegal,  because  his  authority  did  not  appear.  But 
if  the  Court  has  evidence  of  the  authority  of  the  de- 
puty, it  is  sufficient.  The  reason  of  this  decision 
-was,  that  the  Court  could  not  tell  who  he  was.  The 
case  we  have  under  consideration  shows  his  authori- 
ty in  writing,  which  makes  a  material  difference. 
It  is  said  that  the  return,  or  service  should  be  in  the 
name  of  the  high  sheriff;  this  is  mere  matter  of  form. 
The  sheriff  himself  shows  by  his  endorsement  the 
character  of  the  individual  who  served  the  process. 

The  deputy  sheriff  acted  in  the  most  legal  and 
correct  way  he  could  act — see  1  Lord  Raymond,  660, 
661,  662.  Here  he  returns  it  in  the  name  ,of  the 
high  sheriff.  This  case  shows  that  when  there  is 
but  one  authority  to  do  an  act,  that  it  will  be  consi- 
dered as  one,  under  that  authority — 5  Johns.  137.    • 

Our  act  does  not  require  that  service  should  be 
made  by  the  sheriff  alone.  This  is  different  from 
a  writ.  •  There,  final  judgment  in  the  first  instance 
goes  on  failure  to  appear;  but  here  a  judgment  m.  si. 
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only  goes,  and  the  plaint  iff  takes  his  judgment  ni  si. 
at  his  peril.  No  injury  can  arise  on  no  service — ^the 
plaintiff  would  pay  the  costs;  hence  the  distinction 
made  by  the  statute,  which  requires  service  in  the 
one  case  and  not  in  the  other — Dig.  314. 

As  to  the  summons  it  may  be  directed  to  any  one; 
the  statute  does  not  restrict  it  to  the  sheriff.  TouL 
Dig.  316,  Acts  of  1823  page  20,  9  Mass.  Rep.  532. 

BrandoHj  contra. — The  errors  assigned  in  the  Cir- 
cuit Court  are  the  only  ones  under  consideration.  It 
has  been  decided  in  New  Yoi-k,  that  a  deputy  may 
make  a  special  deputy,  but  I  am  disposed  to  ques- 
tion the  correctness  of  the  decision.  It  has  never 
been  so  decided  here,  and  the  rule  is  not  a  good  one, 
as  it  is  liable  to  great  abuses.  There  must  be  a  pe- 
culiarity in  the  laws  of  New  York.  The  law  here 
refers  to  the  acts  of  no  one  but  the  sheriff  and  those 
of  his  deputy.  It  will  not  do  as  a  general  rule  to 
say  that  a  sheriff  may  come  in  and  recognise  the  act 
of  a  special  deputy. 

The  case  in  Minor's  Reports,  page  14,  is  decisive 
for  us  as  to  one  point.  The  process  is  directed  to 
the  sheriff  and  must  it  not  be  served  by  the  person 
to  whom  it  is  directed  ?  It  is  the  writ  and  leading 
process  and  ground  of  tlie  action,  and  he  must  appear 
and  plead.  The  statute  implies  that  it  must  be  serv- 
ed by  the  sheriff,  for  it  refers  to  another  statute,  the 
statute  of  attachments,  which  expressly  requires  the 
sheriff  to  attach  in  the  presence  of  witnesses — Digest 
page  12,  sec.  4.  This  law  is  referred  to,  and  made 
the  law  in  this  case,  and  requires  the  summons  to  be 
in  writing — 2  Caines,  61. 

The  debtor  has  a  right  to  appear,  for  he  is  inter- 
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ested,  and  the  case  in  9  Mass.j  does  not  apply.  There 
is  no  law  in  this  country  which  refuses  to  the  debt- 
or the  right  to  appear  and  defend.  Then  he 
has  a  right  to  litigate.  Will  not  the  rules  of  the 
Common  Law  allow  a  party  always  to  defend  a  right? 
The  garnishee  has  no  interest,  whether  he  pays  to 
one  or  another,  but  now  he  comes  to  show  that  the 
plaintiff  has  no  right  to  take  his  money. 

Saffold,  J. — The  plaintiff  in  error  having  reco- 
vered  of  Morgan  and  Drumgoole  a  judgment  for  three 
hundred  and  twenty  four  dollars  and  thirty  four  cents 
in  the  County  Court  of  Madison,  at  February  term 
1827  ;  in  January  1828,  he,  the  said  Walker,  made 
affidavit  biefore  the  Clerk  of  said  Court,  that  neither 
of  the  defendants  to  said  judgment  had  property,  or 
^flfects  subject  to  execution,  and  wherewith  to  satisfy 
the  judgment  so  far  as  he  had  knowledge  or  infor- 
mation, except  what  Taylor,  the  defendant  in  error 
might  owe  Drumgoole ;  and  that  he  had  been  inform- 
ed, and  beUeved,  Taylor  was  so  indebted  in  the  sum 
of  thtee  hundred  dollars,  wherefore  he  prayed  a  sum- 
mons pursuant  to  the  statute,  to  compel  Taylor  to 
appear  and  answer  as  garnishee  at  the  next  term  there- 
after. The  summons  having  issued  in  the  usxial  form, 
a  deputation  appeared  upon  it  in  the  name  of  J.  P. 
Neal  sheriff,  constituting  and  appointing  W.  H.  Bul- 
lington  his  lawful  deputy,  to  execute  and  return  the 
same.  On  the  summons,  the  following  return  ap- 
peared, "  I  do  certify  that  I  have  executed  the  with- 
in writ,  23d  January  1828,  W.  H.  Bullington."  At 
the  succeeding  term  of  said  Court,  February  1828, 
Taylor  the  garnishee  being  present  in  Court,  was 
called  on  by  the  plaintiff's  counsel  tbmake  a  declara- 
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tion  of  his  indebtedness  according  to  law,  which  he 
declined  doing,  whereupon  said  counsel  moved  for 
judgment  ni  si.  against  him.  On  which  occasion, 
as  the  record  states,  the  attorneys  of  Drumgoole  with- 
out stating  whether  they  represented  Drumgoole  or 
Taylor,  offered  resistance  against  the  motion  for  judg- 
ment ni  si  by  objecting  to  the  declaration  being 
made  by  the  garnishee,  and  asked  and  obtained  leave 
to  move  to  dismiss  the  summons.  And  as  the  re- 
cord also  states,  "it  appearing  to  the  Court  that  the 
deputation  of  Wm.  H.  BuUington  made  on  the  stim- 
mons  in  the  name  of  J.  P.  Neal,  sheriff  of  the  county, 
was  in  fact  made  by  John  M.  Bowyer  his  deputy, 
who  had  a  general  power  from  said  sheriff  to  make, 
in  his  name,  such  deputations,  though  no  special  pow- 
er in  the  present  instance,  but  that  said  sheriff  did  on 
the  first  day  of  the  term  recognise  and  approve  the 
said  deputation  as  his  act ;"  and  the  Court  being  of 
opinion  that  the  summons  had  not  been  legally  serv- 
ed, on  the  garnishee,  the  same  was  dismissed  at  the 
plaintifTs  cost. 

This  judgment  having  been  removed  to  the  Circuit 
Court  for  revision  by  writ  of  error,  the  same  was  there 
affirmed — from  which  judgment  of  affirmance  the 
plaintiff  Walker  prayed  and  obtained  an  appeal  to 
this  Court,  and  here  insists,  that  the  Circuit  Court 
erred  in  not  sustaining  the  assignments  made  on  the 
record  and  proceedings  had  in  the  County  Court,  viz. 

1.  In  refusing  to  examine  the  garnishee,  Taylor, 
when  he  appeared  in  Court,  in  obedience  to  the  sum- 
mons. 

2.  In  suffering  the  debtor,  Drumgoole,  to  resist  the 
judgment. 

3.  -In  rcfusinsr  jiidiifmont  ni.  si  as^ainst  the  defen- 
>  (lant. 
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The  principal  ground  of  objection  is  to  the  plaintiffs 
proceedings  in  the  County  Court,  that  on  which  the 
sumnaons  of  garnishment  was  dismissed  in  the  Coun- 
ty Court,  and  on  which  the  judgment  was  afl&rmed 
in  the  Circuit  Court,  was  the  supposed  insufficiency 
of  the  service  of  the  summons.  The  opinion. of  the 
County.  Court  having  sustained  the  objection,  the 
consequence  was  a  refusal  by  the  Court  to  examine 
the  garnishee,  or  to  render  judgment  m.  si.  against 
him.  This  opinion  of  the  Court  was  elicited  by  the 
motion  of  the  counsel  of  Drumgoole,  one  of  the  ori- 
ginal defendants,  without  professing  to  be  the  coun- 
sel of  the  garnishee.  Hence  it  appears,  that  all  the 
assignments  of  error  depend  on  the  validity  of  the 
exception  to  the  service  as  stated.  The  argument  of 
the  counsel  in  this  Court,  was  directed  mainly  to  an 
investigation  of  the  question,  whether  a  deputy  she- 
riflf  has  power  to  constitute  a  deputy,  or  make  any 
sub-appointment  for  the  execution  of  a  partitjular 
process.  On  this  question  and  on  the  authorities 
submitted,  the  Court  is  so  far  divided  as  to  find  some 
difficulty  in  arriving  at  a  satisfactory  conclusion ; 
but  we  conceive  the  question  not  necessarily  involv- 
ed in  the  case.  ^  A  deputation  having  been  written 
on  the  summons,  which  purported  authority  in  the 
name  of  J.  P.  Neal  sheriff,  to  BuUington  as  his  lawful 
deputy,  to  execute  the  particular  process ;  in  exam- 
ining the  sufficiency  of  the  service,  the  attention  is 
necessarily  directed  to  the  appointment,  as  well  as 
the  return — ^the  latter  may  properly  be  viewed  with 
reference  to  the  former ;  and  though  Bullington  has 
not  signed  his  return  expressly,  as  either  general  or 
special  deputy,  or  annexed  to  his  signature  the  name 
of  Neal  the  sheriff,  which  on  ordinary  occasions  is 
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indispensably  necessary,  the  omission  to  do  so  un- 
der the  circumstances  of  this  case  leaves  no  doubt, 
or  uncertainty  as  to  the  capacity  in  which  he  acted. 
The  return  and  appointment,  viewed  in  connection  as 
they  should  be,  shew  expressly  in  what  character  the 
deputy  acted — that  he  executed  the  process  as  the 
deputy  of  Neal,  the  sheriff. 

But  this  is  not  specifically  the  point  mainly  relied 
.  on  :  it  is  that  Bullington  had  not  been  appointed  by 
the  sheriff  personally,  but  in  fact  by  Bowyer,  who 
was  himself  a  deputy,  under  a  general  power  to 
make  deputations  in  his  name.  It  is  true,  the  record 
states  that  this  latter  fact  appeared  to  the  County 
Court ;  but  in  what  way  is  not  shewn — Taylor,  tbe 
garnishee,  had  made  no  appearance,  and  of  course 
had  filed  no  plea  either  in  abatement  or  otherwise. 
If  the  Court  would  sustain  the  motion  of  counsel, 
virtually,  as  amicus  curice,  it  must  be  for  some  de- 
fect apparent  on  the  face  of  the  proceedings,  which 
was  not  the  situation  of  this  case;  nor  was  the  Court 
authorised  to  take  any  notice  of  the  extrinsic  fact, 
unless  advantage  had  been  claimed  of  it,  by  plea,  for 
and  in  behalf  of  the  garnishee. 

The  affidavit  of  the  plaintiff  as  granted  by  the 
clerk  in  vacation,  and  the  summons  of  garnishment, 
returnable  to  the  succeeding  term,  are  believed  to  be 
fully  authorised  and  sustained  by  the  statute  of  1823, 
'24,  cited  in  the  brief. 

We  are  therefore  of  opinion,  that  the  judgment 
of  the  Circuit  Court  mu/?t  be  reversed,  and  the  cause 
remanded,  to  the  County  Court,  for  further  procee- 
dings. 


'o^ 


AVhitk,  J.  not  silting. 
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*Sare  Fmam  to  the  represontatives  of  an  estate,  to  make  them  parties  to  a  etiit, 

must  be  directed  to  them,  as  such. 
The  Supreme  Court  will  not  eutertaio  an  acparte  motion  to  make  individuals 
parties  to  a  snit,   on  the  return   of  a  general  adn  faatu  only  served  on 

ihem,  without  evidence  of  their  representative  character. 

This  was  a  motion,  submitted  on  the  p4rt  of  the 
plaintiffs,  praying  that  William  Crawford  might  be 
made  a  party  to  the  above  suit,  as  representative  of 
the  estate  of  Shields.  A  set.  fa,  had  before  issued 
generally  and  had  been  returned,  executed  on  Craw- 
ford. 

Lipscomb,  C.  J. — At  the  last  Term  of  this  Court, 
the  death  of  Samuel  B.  Shields  was  suggested  and 
an  award  of  sdrt  facias  prayed,  to  mate  his  repre- 
sentatives parties.  The  scirt  facias  issued,  was  in 
general  terms,  to  the  representatives  of  Shields, 
without  designating  them  by  name,  or  characteris- 
ing them  as  administrators  or  executors;  tliis  scire 
facias  was  served  on  William  Crawford. 

The  plaintiffs  now  move  to  make  William  Craw- 
ford and  Benjamin  Glover  parties  as  adraihistrator*. 
The  only  evidence  of  their  being  administrators  i^ 
the  record  of  another  suit  in  this  Court,  where  they 
have  been  made  parties  as  administrators. 

There  has  been  no  appearance,  and  the  application 
is  wholly  exparte.  The  motion  must  be  overruled, 
and  the  plaintiffs,  .when  they  have  satisfied  them- 
selves that  the  persons  now  ^sought  to  be  made  par- 
ties, are  the  administrators,  they  can  have  ^sci.  fa. 
direct<>d  to  them  as  such. 

39 
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HUNTSVILLE  BANK  versus  McGEHEES,  Ex'ix. 

The  Act  of  1823  declanng  a  forfeiture  of  the  charter  of  the  Huntsville  Bank  to 
ensue  from  a  failure  to  pay  specie  for  its  notes,  did  not  take  from  the  Bank 
the  right  to  sue  in  its  corporate  capacity. 

The  plaintiff  in  error  brought  an  action  of  debt 
in  Limestone  Circuit  Court,  against  the  defendant, 
to  recover  the  amount  of  a  promissory  note.  The 
defendant  plead  in  abatement,^  that  the  charter  of 
the  plaintiff  had  expired,  and  that  the  "  Huntsville 
Bank,"  in  its  corporate  capacity,  could  not  maintain 
an  action.  On  this  issue  there  was  a  verdict  in  fa- 
vor of  the  defendant.  This  point,  as  also  others,  no- 
ticed in  the  opinion  of  the  Court,  were  here  assign- 
ed for  error. 

HepkinSj  for  the  plaintiff's  in  error. — The  original 
charter  of  the  Bank- gave  the  right  to  the  stockhold- 
ers to  use  the  corporate  name  for  two  years  ^after  the 
expiration  of  the  term  of  the  incorporation,  for  the 
purposes  of  bringing  and  mjaintaining  suits,  settling 
the  accounts  and  selling  the  property  of  every  kind 
of  the  corporation.  The  enjpyment  of  this  privi- 
lege, after  every  other  should  cease  and  the  term  of 
the  charter  itself  expire,  was  secured.  The  povrers 
of  the  corporation  whilst  the  charter  endured,  were 
as  ample  without  as  with  this  privilege.  This  coukl 
be  of  no  use  and  could  not  be  exercised  until  the 
corporation  ceased  to  exist.  The  act  of  1823  could 
cause  a  forfeiture  of  the  charter  only  before  the  ex- 
piration of  the  term  of.  incorporation ;  but  does  not 
affect,  any  privilege  which  the  charter  gave  after  the 
corporate  powers  and  the  charter  itself  might  end.  The 
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stockholders  have,  in  the  event  of  their  being  deprived 
of  the  charter  by  a  judgment  of  forfeiture,  obtained 
according  to  the  course  of  the  common  law,  the  same 
right  to  bring  and  maintain  suits  in  the  corporate 
name,  as  thev  would  have  after  the  charter  had  ex- 
pired  by  itsi  own  limitation.  A  forfeiture  has  not  a 
more  destructive  effect  upon  the  powers  of  a  corpo- 
ration than  the  expiration  of  the  charter  would  have ;  ^ 
and  the  last  event  could  not  disable  the  stockholders 
from  suing  in  the  corporate  name  for  two  years  af- 
ter it  might  occur.  The  right  to  sue  does  not  de- 
pend on  the  continued  existence  of  the  corporation. 
It  was  given  for  the  whole  term  allotted  to  the  cor- 
poration, and  two  years  beyond  the  longest  period 
the  charter  could  endure.  The  defendant  relies  on 
the  act  of  1823,  and  the  proclamation  of  the  Governor 
which  it  directed,  to  shew  the  charter  has  been  for- 
feited, and  that  the  plaintiff  is  without  capacity  to 
maintain  this  action.  This  statute  amended  the 
original  charter,  and  did  so  with  the  consent  of  the 
stockholders.  The  amendments  consisted  in  mak- 
ing the  refusal  or  failure  of  the  Bank  to  pay,  on  de- 
mand, specie  for  its  notes,  a  cause  of  forfeiture  of  the 
charter,  and  givingr  power  to  the  Governor  to  issue 
his  proclamation  declaring  the  forfeiture  for  such 
cause.  But  the  forfeiture  could  not  take  effect  im- 
mediately after  the  proclamation  might  be  issued. 
The  statute  secures  to  the  stockholders  all  their  cor- 
porate powers  for  three  years  after  the  date  of  such 
proclamation.  The  effect  of  a  forfeiture  under  the 
statute,  will  take  place  when  the  corporate  powers 
may  terminate.  If  the  object  of  the  three  years  al- 
lowed by  the  statute,  were  expressed  to  enable 
the  stockholders  to  bring  suits  in  the  corporate  name, 
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iustead  of  being  to  enjoj  all  their  corporate  powers, 
it  would  not  be  denied  that  the  legislature  intended 
the  three  years  after  a  forfeiture  by  proclamation,  as 
a  substitute  for  the  two  years  allotted  by  the  charter 
after  the  expiration  of  the  term  of  incorporation.— 
But  as  the  object  of  the  three  is  different  from  that 
of  the  two  years,  the  benefit  of  both  may  be  con- 
sistently enjoyed.  If  the  forfeiture  of  the  charter 
for  any  cause,  which,  independently  of  the  statute  of 
1823,  would  be  an  adequate  one,  could  not  deprive 
the  stockholders  of  the  right  to  sue  in  the  corporate 
name  during  the  whole  term' of  incorporation,  and 
two  years  afterward,  a  forfeiture,  that  is  the  conse- 
quence of  the  cause  to  which  that  statute  exposed 
the  charter,  does  not  divest  them  of  the  pcivil^e.— 
Ala.  Dig.  39,  Sect,  10. 

The  holder  of  a  bond,  who  acquired  it  by  a  trans- 
fer by  delivery  without  endorsement,  has  a  right  to 
prosecute  a  suit  on  it  for  his  use,  in  a  case  in  which 
the  nominal  plaintiff  dies,  after  the  action  was  com- 
menced, but  before  judgment.  Would  he  not  have 
a  right  to  bring  a  suit  for  his  benefit  in  the  name  of 
the  obligee  after  the  death  of  the  latter?  The  latter 
case  is  within  the  mischief,  for  which  a  remedy  is 
afforded  by  statute,  and  is  therefore  by  an  equita- 
ble construction  within  the  meaning,  although  it  is 
without  the  letter  of  the  statute. — Ala.  Dig.  70,  465 
—6  Bac,  Abr.  383,  385,  to  388. 

If  the  holder  would  have  a  right  to  an  action  in 
the  latter  case.  Pope,  for  whose  use  this  suit  was 
brought,  is  entitled  to  it.  He  received  a  transfer  of 
the  bond  by  delivery  within  three  years  after  the 
Governor  issued  his  proclamation.  The  transfer  was 
accompanied  by  a  deed  from  the   corporation,  that 
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conveyea  to  him  this  and  every  other  interest,  which 
belonged  to  it  and  declared  the  trusts  to  which  he 
should  hold  all  subject.  He  has  the  same  right  to 
bring  an  action  after  the  dissolution  of  the  corpora- 
tion as  the  transferee  of  an  individual  has,  after  the 
death  of  one   from  whom  he  received  the  transfer. 

But  the  right  of  the  corporation  to  sue  or  to  do  ^ 
any  other  act,  which  the  charter  authorised,  was  not 
impaired  b^  the  statute  of  1823..  This  act  is  un« 
constitutional  and  void.  It  provides  a  mode,  in 
which  the  Bank  may  be  deprived  of  its  charter  with- 
out allowing  to  the  corporation  a  trial  by  jury,  or 
any  opportunity  to  make  defence,  and  gives  to  the 
Governor  judicial  in  addition  to  the  executive  power. 
The  legislature  did  not  intend,  when  they  enacted 
this  statute,  to  exercise  the  power  to  establish  Courts 
inferior  to  the  Circuit  Courts,  and  to  appoint  the 
Governor  a  Judge  of  an  inferior  court.  If  they  in- 
tended to  do  so,  such  an  act  is  forbidden  by  the  con- 
stitution. The  Constitution  prohibits  the  union  in 
the  same  oflBce  of  judicial  and  executive  power — 
Ala.  Dig.  917,  article  2rf,  and  sect.  2,  of  the  Consti- 
tution. 

That  the  power  conferred  by  the  act  is  judicial, 
no  one  can  doubt.  It  declares  what  shall  be  the  ef- 
fect of  a  failure  to  pay  specie ;  prescribes  what  shall 
be  sufficient  testimony  of  this  fact ;  authorizes  the 
Governor  to  ascertain  it,  and  in  the  event  of  his  be^ 
lieving,  from  the  evidence,  that  the  fact  exists,  re- 
quires him  to  deprive  the  corporation,  by  his  procla- 
mation of  its  rights.  This  is  precisely  the  power 
\(hich  Courts  exercise,  after  the  facts  of  a  case  have 
been  ascertained  by  a  jury.  Every  right,  whether 
it  depend  upon  the  common  law  or  statute,  must  be 
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supported,  if  in  controversy,  by  evidence  of  the  facts 
upon  which  it  rests.  The  effect  of  the  facts  the  law- 
has  declared.  They  are  ascertained  in  the  mode 
which  the  law  has  prescribed,  and  it  is  the-  duty  of  a 
Court  to  see  that  facts  are  proved  by  competent  tes- 
timony, and  if  they  are  to  pronounce,  not  its  own, 
but  the  judgment  of  the  law,  such  judgment  is 
the  effect  allowed  by  law  to  the  facts.  • 

The  assent  of  the  corporation  to  the  statute  is  im- 
material* and  does  not  relieve  it  from  the  objection. 
The  assent  of  all  the  people  in  the  State  could  not 
enable  the  legislature  to  do  what  the  Constitution 
prohibits.  If  the  legislature  were  now  to  enact  that 
every  collector  of  taxes  hereafter  appointed,  should, 
as  a  condition  precedent  to  the  exercise  of  the  em- 
ployment, make,  together  with  liis  securities,  a  writ- 
ten declaration  of  assent  to  a  statute,  which  required 
the  Governor,  if  it  appeared  from  the  certificate  of 
the  Comptroller  that  any  collector  had  failed,  on  the 
demand  of  the  Comptroller,  to  pay  the  taxes  in  his 
hands  into  the  Treasury,  to  render  a  judgment  for 
default  against  such  collector  and  his  securities, 
would  not  the  statute  be  unconstitutional?  Could 
the  assent  save  it  from  merited  condemnation  ?  It 
would  be  no  support  to  a  judgment  obtained  in  vir- 
tue pf  sucti  a  statute,  to  say  the  collector  was  bound 
by  a  legal  obligation  to  pay  the  sum  for  which  the 
judgment  was  rendered.  This  could  be  said  truly 
to  most  persons  of  the  effect  of  claims  before  suits 
are  brought  on  them,  upon  which  Courts  afterward 
render  judgments.  The  existence  of  obligation  when 
it  is  asserted  by  one  party  and  denied  by  the  other, 
can  be  ascertained  and  fixed  by  the  exercise  of  judi- 
cial power  only.     In  the  case  which  has  been  sup- 
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posed,  the  facts  necessary  to  make  a  collector  and  his 
securities  liable  would  be — was  he  appointed  to  the 
ofiQlce — did  he  and  his.  securities  make  the  bond — did 
he  collect  the  money  and  fail  to  pay  it  over.    If  these 
facts  can  be  ascertained  and  their  legal  effect  declar- 
ed by  a  Governor's  proclamation  with  the  force  of  a 
judgment,  the  effect  of  facts  necess^iry  to  fix  an  ob- 
ligation on  one  individual  in  favor  of  another,  may 
be  also — if  the   legislature  shall  authorise   it  by  a 
statute,  which  shall  require  all  persons  to  submit  by 
the  terms  of  their  contracts  to  the  jurisdiction  of  this 
new  tribunal.     In  what  does  the  case  supposed,  dif- 
fer from  this  ?     The  Bank,  had  rights  as  well  vested 
by  its  charter  and  protected  by  the  Constitution  and 
laws  of  the  land,  as  those  of  persons  are.     Amongst 
its  most  essential  rights  is  that  to  the  term  of  incor- 
poration.    The  forfeiture  of  this  right  must  be  found- 
ed upon  facts,  the  effect  of  which  destroys  it.    Such 
facts  can  be  ascertained  in  that  mode  only,  in  which 
those  are  that  affect  the  rights  of  persons.     The  le- 
gal effect  of  such  facts  can  be  declared  by  a  Court 
only.     An  obligation  of  the  Bank  in  favor  of  others, 
like  one  on  an  individual,    must  be  shewn  by  evi- 
dence.    Did  the  Bank  owe  the  note  which  was  pro- 
tested, or  was  it  made  by  the  corporation  ?     This  in- 
quiry embraced  facts  and  questions,  which  can  be 
ascertained  and  settled  no  where  else  than  in  a  Court. 
Did  the  Bank  refuse  to  pay  on  the  ground,  that'  the 
holder  was  indebted  to  the  corporation  in  a  hundred 
times  the  amount  of  his  demand?     As  to  this  fact 
the  notary  did  not  inquire,  and  had  no  authority  to 
inquire.     If  the  original  charter  of  the  Bank  had 
given  to  the  Governor  atjthority  to  inquire  into  mat- 
ter, which   is  by  the   common  law    a  cause  of  for- 
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feiture,  and  power  also,  if  he  ascertained  its  existence, 
to  adjudge  the  forfeiture,  no  one  here  would  doubt  the 
unconstitutionality  of  the  authority.  The  statute 
of  1823  made  the  failure  to  pay  specie  a  cause  of 
forfeiture.  Under  the  charter  the  failure  had  no 
such  effect.  But  is  not  the  inquiry  into  matter,  to 
which  the  amendatory  act  allows  that  effect,  confined 
as  exclusively  to  the  jurisdiction  of  Courts,  as  it 
would  be,  if  made  into  a  fact  that  would,  according 
to  the  original  charter,  cause  a  forfeiture? 

None  need  be  alarmed  for  the  consequences  of  a 
.  decision,  that  the  statute  is  void.  The  capital  of  the 
.Baiik  is  too  dispersed  to  be  collected  again.  Some 
of  it  may  be  wherever  the  winds  of  Heaven  blow. 
It  has  been  exhausted  in  the  payment  of  debts  and 
in  distribution  amongst  the  stockholders.  In  Janu- 
ary 1828,  all  the  interests  of  the  Bank  were  convey- 
ed to  a  Trustee,  to  whom  authority  was  given  to 
close  its  concerns.  If  the  operations  of  the  Bank 
should  be  hereafter  renewed,  a  judgment  of  forfei- 
ture for  non-user  could  be  obtained.  But  the  stock- 
holders are  satisfied  with  its  present  repose,  and 
would  not  disturb  it  if  they  could.  They  remember 
that  whilst  it  was  in  operation,  it  received  no  credit 
for  the  good  it  did,  and  was  charged  with  many  of 
the  evils  which  it  did  not  cause.  Their  conscious- 
ness of  the  integrity,  with  which  they  administered 
the  affairs  of  the  institution,  does  not  make  them 
willing  to  afford,  by  a  renewal  of  its  operations, 
another  pretext  for  slander  to  assail  them.  They  as- 
sert the  existence  of  the  corporation  for  the  sole  pur- 
pose of  enabling  the  Trustee  to  recover  the  debts, 
which  are  justly  duo  to  it.  Allow  their  Trustee  to 
do  so,  and  they  tire  as  willing  as  any  other  one  can 
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be,  that  the  Bank  ''  may  sleep  the  sleep  that  knows 
no  waking." 

Perry,    J. — Tliis    was   an   action  of    debt,   the 
rclalivo  situations  of  the  parties   beinj?  the  same  in 
the  Court  below. as   in  this  Court.     The  defeudant 
filed   a   plea,  in  which  she  alleged,  that   before   the 
coinmeiicenient  of  this   suit   the  plaintills  had:  for- 
feited their  charter,  and  had  ceased  to  exist  a.s  a  body 
corporate,  and  were    incajiable  of  ])rqsecutin3'    any 
suit  in   their   cor[)orate  cajvacity.      The  plaintiffs  re- 
plied,   that  \\\cv  w(M*o  authorised  by  law  to  sue  for 
and  maintain  all  necessary  actious  for  the  recovery 
of  debts  ill   th?ir   cor[)orate  capacity,    according    fo 
their  charier.      TIk^  defendant  rejoined  and  took  is- 
sue   u[>oii    the    i)laiutilfs    replication.       The    cause 
upon  the  issue  was   subnntted  to  a  jury   and  a  ver- 
dict rendered  for  tlie  defendant.      PendinLr  the  trial,  a 
hill   of- exceptituis    was  taken,  which   discloses  that 
the  })lainliirs  produced  and  read  to  the  jury  the  note 
executed  to  them  on  the  fifth  day  of  February,  1822, 
and  U|)on   which   the  action   was  brought,  and  also 
read  the  act   incorporating    the  said  Bank     On  be- 
half of  the  defendant,  was  oflered  as  evidence,  a  cer- 
tiiied    transi'ript  of  the  records  of  the  office  of  the 
Se-crctary  of '  State,  signed   hy    him  with  the  seal  of 
the  Siixie  annexed,  dated  the  lirst  day  of  February, 
Iv^o,  by.  which    it  appears,  that  the  stockholders  of 
said  Bank  had  assented    to  the   provisions  of  an  act 
passcxl  by  the  Letj^iLilaturc,  December  the  olst,  1S23, 
to  amend  the  charter   of  said  Baid:,  and  transmitted 
oH  expose  of  the  cotidition  of  said  Bank,  as  required 
by  said  act,  and  the  Covenior's  proclamation  declar- 
ing the  charter  of  said  Bank  forfeited  in  consequence 
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of  a  violation  of  said  act,  in  not  paying  specie  for  a 
note  issued  by  said  Bank,  which  was  presented  for 
payment  on  the  16th  day  of  December,  1824,  and 
regularly  protested  for  non-payment.  The  plain- 
tiffs objected  to  the  testimony  going  to  the  jury,  but 
were  overruled  by  the  Court;  The  defendant  then 
read  as  evidence,  the  act  of  1823  to  amend  the  char- 
ter of  said  Bank.  The  plaintiffs  then  requested  the 
Court  to  charge  the  jury,  that  the  writing  purport- 
ing to  be  the  Governor's  proclamation,  was  not  suf- 
ficient evidence,  unless  the  same  were  proved  to  have 
been  published,  to  authorise  a  verdict  for  defendant ; 
Avhich  instruction  was  refused.  The  plaintiffs  how 
assign  for  error :  '  ' 

First — ^That  the  Court  erred  in  not  excluding  the 
evidence,  offered  by  the  defendant,  from  the  jury. 

Secondly — In  refusing  the  instruction  asked  for; 
and, 

Thirdly — ^That  the  issue  was  immaterial. 

The  first  and  second  assignments  may  well  bo 
considered  together,  as  they  involve  the  disability  of 
the  plaintiffs  to  sue,  and  there  can  be  no  doubt  but 
the  Court  erred  in  refusing  to  give  an  opinion  as  te 
theiaw  upon  the  facts,  when  it  was  requested  to  do 
so.  Such  a  refusal  leaves  the  law  to  be  determined 
by  the  jury,  or  at  least  it  is  calculated  to  lead  them 
into  error,  by  supposing  that  the  law  is  on  the  other 
side.  The  Court  then  should  have  given  the  in- 
struction asked  for,  and  left  the  jury  to  decide  upbn 
the  evidence.  The  refusal  then,  to  give  the  charge 
asked  for,  being  equivalent  to  an  opinion  that  the 
law  was  with  the  defendant,  I  will  proceed  to  Bhew 
that  the  plaintiffs  were  entitled  to  sue  at  the  time  this 
suit  was  commenced.     The  act  of  1823,   to  amend 
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the  charter  of  said  Bank,  ia  the  2d  section,  enacts 
"  that  if  at  any  time  after  the  first  day  of  August 
next,  it  shall  be  ascertained,  by  note  regularly  pro- 
tested for  non-payment,  that  said  Bank  has  refused  to 
pay  specie  for  any  note  it  has  issued  or  may  issue, 
then,  and  in  thfit  event,  the  charter  of  said  Bank 
shall  be  forfeited,  and  the  Governor  is  required  to 
issue  his  proclamation  to  declare  it  nuy  and  void." 
The  third  section  provides,  that  in  the  event  of  a 
forfeiture  of  the  charter  of  said  Bank  being  incurred 
under  the  provisions  of  this  act,  the  stockholders 
thereof  shall  still  continue  to  enjoy  all  their  cor- 
porate powers  unimpaired,  for  the  terra  of  three 
years  from  the  date  of  the  proclamation  declaring 
said  forfeiture.  In  the  lOlh  section  incorporating 
said  Bank,  Digest^  page  39,  it  will  be  found  that,  not- 
withstanding the  expiration  of  the  term  for  which 
the  said  corporation  was  created,  it  should  be  lawful 
to  use  the  corporate  name,  style  and  capacity,  for  the 
purpose  of  suits  for  the  final  liquidation  and  settle- 
ment of  the  a&irs  and  accounts  of  the  corporation, 
and  for  the  sale  and  disposition  of  their  estate,  real, 
personal,  and  mixed,  for  two  years  after  the  expira- 
tion of  the  said  term  of  incorporation.  The  act  then 
of  1823,  from  the  best  construction  I  have  been  en- 
abled to  give  it,  only  shortened  the  period,  uponcer- 
tain  contingencies,  which  the  charter  of  the  Bank 
should  run ;  and  from  the  act  referred  to,  and  the 
date  of  the  Governor's  proclamation,  it  is  evident 
that  a  forfeiture  of  the  charter  did  not  take  place  un- 
til the  first  day  of  February,  1825,  and  the  act  refer- 
red to,  continued  their  corporate  powers  under  cer- 
tain restrictions  for  three  years  thereafter.  The 
question  then  arises,  at  what  time  the  corporation 
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ceased  to  exist;  and  I  will  here  admit  that  the  ques- 
tion would  be  beyond  disputation,  but  for  that  part 
of  the  act  of  1823,  which  continues  their  corporate 
capacity    for  three  years  after    a  forfeiture   of  the 
charter  of  said  Bank,  by  which  it  is  evident  that  the 
legislature  intended  the  corporation  \o  exist  and  con- 
tinue the  time  designated,  for  all   the    purposes  of 
banking,  except  discounts.    So  long  then  as  the  char- 
ter authorised  the  Bank  to  do  banking  busine5«,  it 
ejfisted  as  a  corporation,  and  at  the  expiration  of  the 
time  limited,  at  which  the  corporation  should  cease 
to  do  banking  business  in  its  corporate  capacity,  then 
the  corporation  ceased  to  exist,  and  it  would  have 
to  resort  to  the  10th  section  referred  to,  in  order  to 
enforce  the  collection    of  its  debts,  which   seems  to 
have  be«n  unimpaired  by  the  act  of  1823,  to  amend 
the  charter  of  said  Bank.     The  act  then    of  1823, 
amending  the  charter  of  said  Bank,  and  the  10th  sec- 
tion of  the  original  charter  not  being  in  conflict,  they 
may  well  stand  in  pari  materia,  and  be  construed  as 
such,  which   would   give  the  Bank  two  years  after 
the  expiration  of  the  three,  from  the  date  of  the  Go- 
vernor's proclamation,  to  commence  ^uits,  &c.     The 
evidence  was  therefore  proper  under  the   issue,  and 
the  refusal  to  give  the  charge  asked  for,  error. 

As  to  the  third  assignment,  that  the  issue  was  im- 
material, it  is  believed  that  that  assignment  is  not 
well  assigned.  An  issue  to  be  immaterial  must  be 
such  as.  no  judgment  could  be  rendered  upon  it. 
The  plea  then  was  a  plea  in  abatement  as  to  the  ca- 
pacity of  the  plaintiffs  to  sue :  upon  that  fact  being 
found,  the  writ  would  have  been  abated,  or  being 
found  for  the ple^intiffs,  ^resportdeas  ouster  would  have 
been  awarded. 
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A  majority  of  the  Court  arc  lliercfore  of   opinion, 
that  the  jadgment  bo  reversed  and  cause  remanded. 

The  other    cases  between  the  same  parties  are  to 
abide  this  decision. 

Collier,  J.  dissented  from  the  opinion  delivered  by 
a  majority,  remarking,  that  he  expressed  no  opinion, 
upon  the  constitutionality  of  the  act  of  1823. 

Taylor,  j.  and  White,  J.  not'sitting. 
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In  chancer}',  All  parties  whose  rights  can  be  affectc  J  by  a  decree,  must  be  made 
parties  to  the  suit,  before  that  decree  can  be  pronounced:  but  a  sheriff,  having 
the  mere  custody  of  monies,  in  litigation,  is  not  such  a  party  as  lo  authorise 
the  dismii>:>«ii  of  a  bill,  because  he  is  not  joined. 

Ao  answer  m  chancery,  responding  to  the  allegations  of  a  bill,  and  expressly 
denying  them,  will  prevail,  unless  the  bill  be  sustained  fey  the  testimony  of 
two  witnesses — or  of  one  witnessi  and  strong  concurring  cireumstdnces.  And 
proof  of  a  fraud  between  two  parties,  in  a  separate  and  distinct  transaction 
from  the  one  in  suit ;  will  not  be  such  conclusive  circumstance  as  will  sus- 
tain the  allegations,  denied. 

In  error  from  Limestone  Circuit  Court. 

This  suit  was  commenced  by  Rogers  &  Sons;  by  a 
bill  ia  chancery,  charging  a  fraudulent  transfer  of 
estate  from  John  W.  Smith,  a  judgment  debtor  of  the 
complainants,  to  Joseph  A.  Smith.  The  answers  of 
the  Smiths  denied  positively  the  alleged  fraud  in  the 
transfer — but  it  was  in  proof,  that  a  transfer  of  cer- 
tain slaves,  made  by  John  W,  to  Joseph  A.  Smith 
(which  slaves  were  out  of  the  jurisdiction  of  the 
Court)  was  attended  by  such  circumstances,  as  would 
have  induced  a  strong  presumption  of  fraud — and  it 
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was  insisted  that,  that  transaction  should  be  extended 
to  a  transfer  of  a  bond,  made  by  the  same  parties  ; 
and  which  the  complainants  alleged  was  in  deroga* 
tion  of  theirrights  as  creditors  of  Smith,  the  assignor. 
No  testimony  was  produced  showing  fraud  in  the  as- 
signment of  the  bond ;  -but  on  the  bill,  answer  aad 
proofs,  the  Court  below  decreed  the  proceeds  of  the 
assigned  bond  to  the^  satisfaction  of  the  complainants 
judgment  against  John  W.  Smith.  It  was  here  as- 
•  signed  for  error,  ^n 

1st.  That  the  sheriff  who  held  the  custody  of  the 
money,  collected  on  the  bond,  should  have  been  made 
a  p^rty  to  the  suit. 

2d.  That  Barnes  &  Carroll  who  had  an  interest 
in  the  amount  of  the  bond,  should  have  been  also 
parties,  and 

3d.  That  the  Court  erred  in  its  decree,  generally. 

J.  L.  MartiUj  and  W.  B.  Martin^  for  Plaintiffs. 
Hopkins  and  Cdemany  for  Defendants. 

Crenshaw,  J. — In  this  case  the  bill  among  other 
things,  sets  forth,  that  Rogers  &  Sons  obtained  jodg- 
ment  against  John  W.  Smith  for  a  large  amount, 
and  that  Smith  was  then  possessed  of  considerable 
property  in  land  and  slaves.  That  pending  the  suit 
he  fraudulently  sold  the  slaves,  and  which,  soon  after 
the  sale,  Joseph  A.  Smith  removed  to  Florida.  That 
he  sold  his  land  to  Blackwood,  in  part  payment  for 
which  he  received  a  bond  on  the  Webbs  for  $1500, 
and  which  bond  he  fraudulently  assigned  to  the  said 
Joseph  A.  Smith,  who  in  December  1827,  obtained 
judgment  thei^on  for  one  thousand  five  hundred  and 
ninety  three  dollars. 
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The  bill  prays  a  discovery,  and  general  relief;  and 
especially  seeks  to  apply  the  money  collected,  or  to 
be  collected  on  the  judgment  against  the ^ Webbs,  to- 
wards the  satisfaction  of  the  judgment  of  Rogers  & 
Sons. 

Joseph  A.  Smith  in  his  answer  specifically  denies 
the  fraud,  and  insists  that  the  assignment  of  the  bond 
on  the  Webbs  to  himself,  \vas  fair,  for  valuable  and 
adequate  consideration,  and  which  consideration  was 
debts  to  that  amount  then  due,  and  owing  from  the 
said  John  W.  Smith" to  himself 

The  answer  of  John  W.  Smith  admits  the  juiJg- 
ment  against  himself  in  favor  of  Rogers  &  Sons,  de- 
nies fraud  in  the  transfer  of  the  bond  on  the  Webbs, 
and  in  this  respect  is  substantially  the  sami  as  the 
answer  of  Joseph  A.  Smith. 

The  record  presents  a  mass  of  testimony,  the  parts 
of  which  I  deem  material,  will  be  considered  in  their 
proper  place. 

On  the  bill,  answers  and  proofs,  the  Circuit  Court, 
in  substance,  decreed  that  the  avails  of  the  judgment 
against  the  Webbs  should  be  applied  towards  satis- 
faction of  the  judgment  in  favor  of  Refers  &  Sons. 

The  errors,  if  any,  may  be  embraced  in  two  objec- 
tions to  the  decree. 

1st.  That  a  final  decree  should  not  have  been  pro- 
nounced, because,  all  persons  to  be  affected  by  it  had 
not  been  made  parties;  and, 

2d.  That  the  decree  is  erroneous  on  the  merits  of 
the  case,  and  that  it  should  have  been  in  favor  of  the 
defendants  to  the  bill. 

As  to  the  first  objection,  the  position' is  taken,  that 
the  sheriff,  who  was  enjoined  from  paying  over  to 
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ilie  plaintiff  at  law  the  money  collected  on  the  judg- 
ment against  the  Webbs,  sliould  have  been  made  a 
party.  This  position  is  untenable,  because  the  she- 
riff cannot  be  affected  in  interest  by  the  decree,  nor 
lias  he  any  interest  in  the  money  collected  on  the 
jiul^ment  more  than  to  the  extent  of  his  fees,  and 
thcso  ho  is  entitled  to  retain  whether  he  be  a  party  or 
not.   " 

But  it  is  further  insisted,  that  Barnes  and  Carroll 
had  an  interest  in  the  judfjment  against  the  Webbs, 
to  the  amount  of  their  debts,  and  for  which  an  ordor 
in  their  favor  had  boen  accepted  by  the  attorney  of  the 
piaintiffs  at  law;  and  that  they  should  have  been  made 
parties,  the  judgment  being  the  prhicipal  subject  of 
controversy  in  the  present  suit. 

In  chancery,  it  is  a  correct  rule  of  practice,  that  the 
Court  wiU  not  pronounce  a  final  decree,  unle.^^s  all 
perj^ons  whose  riglits  are  to  be  affected  by  the  dccrc4> 
have  been  made  parties.  I  am  therefore  inclined  to 
think  that  Barnes  &  Carroll  sliould  have  been  made 
parties;  and  that  for  tliis  error,  if  there  were  none 
else,  the  decree  should  be  reversed,  at  least  to  the  ox- 
tent  of  their  interest,  unless  the  complainants  would 
Jiow  consent  to  allow  them  the  amount  of  their 
debts. 

Other  slight  objections  have  been  raised  by  the 
counsel,  which  I  consider  iis  not  very  material;  but 
will  no^v  proceed  to  the  consideration  of  the  main  er- 
ror relied  on,  viz:  the  erroneousness  of  the  decree  it- 
self, on  the  merits  of  the  case. 

And  here  I  will  premise,  that  as  to  the  pretended 
sale  of  .the  slaves  by  John  W.  Smith  and  their  re- 
moval to  Florida,  the  bill,  the  answers  and  the  depo- 
sitions takon  in  connection  shew  that  the  transaction 
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was  intended  as  a  gross  fraud,  and  must  be  declared 
Toid,  at  least  so  far  as  concerns  the  creditors  of  Smith. 

But  we  have  uo  authority  to  set  aside  the  sale,  and 
decree  the  property  to  be  sold  in  satisfaction  of  the 
complainants  judgment,  because  the  slaves  are  out  of 
our  jurisdiction.  And  though  the  bill  contains  a 
prayer  of  general  relief,  yet  I  apprehend  this  matter 
was  inserted  in  the  bill,  and  proof  offered  in  its  sup- 
port, in  order  to  connect  it  with  the  assignment  of 
the  bond  on  the  Webbs,  and  to  show  that  the  assign- 
ment was  also  intended  as  a  fraud  on  the  complain- 
ants. From  the  slate  of  the  case  it  can  be  resorted  to 
for  no  other  purpose,  and  for  this  purpose  alone,  I 
understand  the  counsel  as  relying  on  it  in  argu- 
ment. 

The  principal  matter  then  in  controversy  is,  whe- 
ther the  assignment  of  the  bond  to  Jos.  A.  Smith  is 
fraudulent  and  void  as  to  the  complainants,  who  were 
creditors  of  John  W.  Smith  the  assignor,  and  who  it 
seems  is  insolvent. 

The  bill  expressly  charges, that  it  was  fraudulent, 
without  consideration,  and  intended  to  prevent  satis- 
faction of  the  complainants  judgment,  and  calls  on  the 
Smiths,  the  assignor  and  assignee  to  state  what  in 
particular  v/as  the  consideration ;  and  they  in  their 
answers  as  expressly  deny  the  fraud,  set  out  the  con- 
sideration in  debts  due  and  owing  from  the  elder  to 
the  younger  Smith,  and  insj^st  on  the  right  which  a 
debtor  has  to  prefer  one  creditor  over  another. 

If  the  transaction  be  in  good  faith,  a  debtor  has 
the  unquestionable  riqht  to  assign  his  property  in 
payment  of  one  creditor  in  prv^ference  to  another. 

The  answers  then,  having  directly  denied  the  most 
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material  allegations  in  relation  to  the  fraudulent  as- 
signment of  t lie  bond,  the  rule  is,  that  the  answers,  so 
far  as  they  are  responsive  to  "the  bill,  must  prevail, 
Unless  the  facts  be  contradicted  by  two  witnesses,  or 
by  one  witness  and  other  equivalent  circumstances. 

It  is  therefore  important  to  enquire,  whether  the 
case  furnishes  such  testimony  as  will  destroy  the  ef- 
fect of  the  answers. 

I  will  first  consider  the  assignment  of  the  bond  as 
a  separate  transaction,  and  distinct  from  the  sale  of 
the  slaves,  and  running  them  to  Florida. 

The  testimony  of  McCracken,  proving  that  John 
W.  Smith  declared  he  would  place  his  property  be- 
yond the  reach  of  the  complainants,  and  so  much  of 
the  testinpony  of  all  or  any  of  the  witnesses  going  to 
prove  declarations  or  admissions  made  by  John  W. 
Smith  in  the  absence  of  Joseph  A.  Smith,  and  whicli 
may  affect  his  rights,  must  be  rejected  as  illegal  and 
inadmissible  :  for  if  the  answer,  on  oath,  of  a  defendant 
cannot  be  read  to  charge  his  co-defendant,  or  to  affect 
his  rights,  much  less  can. declarations  and  admissions 
made  not  in  the  presence  of  each  other,  be  received  in 
evidence  for  the  same  purpose. 

Rejecting  this  testimony,  and  viewing  the  transfer 
of  the  bond  as  unconnected  with  the  sale  of  the 
slaves,  there  is  not  a  solitary  witness  who  directly 
contradicts  the  most  material  facts  contained  in  the 
answer  of  Joseph  A.  Smith.  I  admit  that  several  of 
the  witnesses  prove  circumstances  calculated  to  ex- 
cite suspicion  against  the  fairness  of  the  transfer  of 
the  bond  :  but  bare  circumstances  of  suspicion, 
without  the  positive  proof  of  at  least  one  witness,  are 
insufficient  to  do  away  the  effect  of  the  answer. 

But  if  the  evidence  of  the  complainants  had  beea 
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positive  and  in  direct  contradiction  to  the  facts  of  the 
answer,  is  not  the  positive  testimony  of  the  three 
Smiths  sufficient  to  balance'  the  proof?  They  are 
equal  in  number  to  the  witnesses,  who  prove  any 
circumstance  which  can  affect  the  fairness  of  the 
transaction,  and  for  aught  that  appears  to  the  Court, 
are  of  equal  credibility.  They  prove  clearly  that 
there  were  subsisting  debts  due  from  John  W.  to  Jo- 
seph A.  Smith  equal  in  value  to  the  debt  against  the 
Webbs,  and  two  of  them  prove  that  the  bond  was 
transfered  in  satisfaction  of  those  debts. 

If  then  their  testimony  be  sufficient  to  clear  the 
transaction  in  relation  to  the  bond,  of  the  suspicion 
of  fraud,  created  by  the  witnesses  on  the  other  side, 
the  answer  of  Joseph  A.  Smith,  in  this  particular, 
stands  alone  unimpeached,  and  must  prevail. 

But  it  is  contended  that  the  sale,  and  running  the 
negroes  to  Florida,  are  so  intimately  connected  with 
the  transfer  of  the  bond,  that  they  must  be  viewed  as 
parts  of  the  same  transaction,  and  that  a  fraud  in 
part  vitiates  the  whole.  I  am  unable  to  discover  that 
they  are  parts  of  one  and  the  same  transaction.  I 
cannot  see  any  intimate  relation  between,  or  necessar 
ry  dependence  of  one  on  the  other,  and  the  record  fur- 
nishes no  sufficient  evidence  of  the  fact.  Because 
Joseph  A.  Smith  was  concerned  in  the  fraudulent 
sale  of  the  negroes  and  running  them  to  Florida,  it 
does  not  follow  as  a  necessary  consequence  nor  as  a 
violent  presumption  that  the  transfer  of  the  bond 
was  fraudulent,  when  the  answers  of  the  defen- 
dants, sustained  by  the  unimpeached  and  uncontra- 
dicted testimony  of  three  witnesses,  shew  that  the 
triainsfer  was  in  good  faith,  for  adequate  and  valuable 
consideration.     I  am  not  at  liberty  from  mere  cir- 
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cumstances,  to  raise  presumptions  and  deduce  conse- 
quences, which  may  or  may  not  be  true.  The  max- 
im, therefore,  that  fraud  in  part,  vitiates  the  whole 
transaction,  has  no  application  to  the  present  case. 
The  transfer  of  the  bond  was  one  transaction,  the 
sale  and  removal  of  the  negroes  was  another,  firaodu- 
lent  indeed,  but  separate  and  distinct  from  the  other 

From  the  premises,  the  conclusion  necessarily  fol- 
lows, that  the  decree  should  be  reversed,  the  injuDo- 
tioh  dissolved,  and  the  bill  dismissed  with  costs. 

Of  this  opinion  are  a  majority  of  the  Court. 

The  CmEF  Justice,  and  Justices  Saffold  and 
White  concur, 

Taylor,  J.  and  Collier,  J.  dissenting. 


With  tlM  last  Case,  was eloMd  tke  Deoiaionsofthe  SopmiMCotft 
of  Alahama,  under  its  original  orgaiiizatloii. 


Oa  tbe  14tli  day  of  Jaanarri  1833,  the  Legidatiize  of  Alahama  ok 
aeled  a  statute  creatJng  a  separate  Sapreine  Court,  the  nemheis  of 
which,  under  an  election  held  In  pnrsoanoe  thereto,  weieas  ioDowf : 
Hon.  ABNER  8.  UPSCOMB, 
Hon.  REUBEN  SAFFOLD, 
Hon.  JOHN  M.  TAYLOR. 
The  Hon.  AJBNER  S*  UPSCO HB  was  chosen  CUeUuBttce. 
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Hon.  ABNER  S.  UP8G01BB,  Cbief  JiHtioe. 
Hon.  REUBEN  SAFFOLD,  Anoeiale  Jwltoe. 
Hon.  JOHN  M.  TAYLOR,  Associale  JvsCioe. 

OON8TANTINE  PERKINS,  Esq.  Attoraey-Gciiena. 
HENRT  MINOR,  Esq.  Clefk. 
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CALDWELL  versus  THE  STATE. 

The  Stat«  of  Alabama  has  the  undoubted  eon^titutJODal  right  to  extend  its  t\vi\ 
and  cnminal  jurisdiction,  over  any  tract  of  Indian  country  within  her  limits, 
where  the  Indian  title  is  not  extinguished. 

The  statute  of  1829,  extending  the  jurisdiction  of  the  State  of  Alabama  over 
the  Creek  nation,  was  not  in  violation  of  the  Constitution  of  this  State,  or  sf 
tne  United  Slater;  nor  of  any  act  of  Congress  passed  in  compliance  with 
the  latter ;  or  of  any  treaty  made  in  pursuance  thereof. 

An  effimce  committed  in  the  Indian  territory,  to  which  the  Indian  title  has  not 
been  extinguished,  but  over  which  territory  the  jurisdiction  of  the  State 
Courts  has  been  extended,  is  properly  cognizable  in  the  Courts  of  this  State, 
and  the  c-xnvictioti  of  mie  for  felony  on  such  lands,  held  legal. 

This  imponant  cause  arose  on  the  conviction  of 
Caldwell  for  the  murder  of  a  Creek  Indian.  The 
crime*was  committed  on  the  lands  of  the  Creek  na- 
tion, the  Indian  title  to  \^ich  had  not,  at  the  time  of 
the  commission  of  the  offence,  been  extinguished. 
In  the  year  1829,*  an  act  of  the  legislature  of  Ala- 
bama became  a  laAv,  extending  the  jurisdiction  of 
the  State  over  the  Creek  nation ;  and  la  a  correspond- 


^  •  Be«  AikinVDJgfst.  pngc  233,  sec.  6. 
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ing  extension  of  the  criminal  jurisdiction  of  the 
Circuit  Court  of  Shelby,  this  conviction  was   had. 

The  Circuit  Court  reserved  the  case  for  the  coa- 
sideration  of  this  Court ;  and  the  points  raised  here, 
were  as  to  the  right  of  the  State  of  Alabama  to  en- 
act the  statute  in  question. 

It  was  insisted  in  error,  that  the  act  was  in  direct 
violation  of  the  Constitution  of  the  United  Slates, 
^nd  of  the  Treaties  made  with  the  Indian  tribes. 
That  the  aggression  was  alone  cognizable  ia  the 
Federal  Court,  and  that  the  State  Court  had  no  ju- 
risdiction or  control  of  the  offence. 

The  great  legal  learning  displayed  in  the  decision 
of  this  question,  and  the  impoFtant  constitutional 
principles  investigated  by  the  Bench,  cannot  fail  to 
render  it  an  important  document  in  the  judicial  his- 
tory of  the  State ;  and  especially  interesting,  as  de- 
ciding a  question,  the  political  aspect  of  which  has 
so  long* disturbed  the  country,  and  created  such  di- 
versity of  opinion. 

Gordon  and  Shortridge  for  appellants. 
Baghyy  contra, 

Lipscomb,  C.  J.—It  is  with  the  most  unfeigned 
diffidence  of  my  own  abilities,  that  I  approach  the 
interesting  question  presented  in  this  case;  not  only 
on  account  of  its  intrinsic  importance,  but  because  it 
has  epaployed  the  learning  and  talents  of  the  most 
able  and  distinguished  men  of  our  country,  withoiit 
producing  unanimity  of  public  opinion.  When  such 
'efforts  have  fisdled^  I  may  well  despair.  As  however 
it  has  been  made  my  duty,  I  shall  express  such  views 
orf  the  subject,  as  have  been  satisfactory  to  my  mind. 
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however  erroneous  and  unso;ind,  they  may  appear, 
to  those  for  whom,  I  ciUcrtain  the  ino^:.t  profound 
respect. 

I  must  beg  leave  to  protest  against  the  manner  in 
which  the  subject  has  been  generally  treated  in  the 
forum,  in  the  pulpit,  and  in  the  nuoierous  newspa- 
per essays,  with  which  Philanthropy,  has  so  liberally 
sought  to  instruct  us  in  moruls  and  the  true  science 
of  government.  The  question  u,  not  whether  the 
Indian  shall  be  consigned  over,  stripped  of  every 
right  *'that  humanity  is  heir  to,"  to*"be  a  subject  of  the 
most  heartless,  unrestrained,  and  diabolical  despo- 
tism— that  he  is  to  be  free  and  independent  of  all 
civil  institutions,  or  hunted  Cov/n  as  the  beast  of  the 
forest,  and  made -the  prcr.eriy  of -the  first  captor. 
These  consequences,  have  been  conjur3d  up  by  the 
overheated  imaginations,  of  ihcvo,, who  deny  the  right 
of  the  States,  to  exe^ci^•^•  juri.^diclion  over  the  In- 
dians, but  have  no  foandatioii  in  truth.  If  the  In- 
dian, is  subjected  to  our  Iuts,  whilst  in  t!ie  charter- 
ed limits  of  the  State,  these  lav;s,  are  f;l:>o  held  over 
him  as  a  shield  of  protection,  not  only  acrainst  assaults 
on  his  rights,  from  his  fellow  Indian,  bur,  against  the 
lawless  encroachments  of  the  white  man.  Of  this 
fact,  there  needs  no  stvonp^cr  illustration,  than  the 
conviction  we  are  now  called  on  to  review. 

A  white  man  is  now  under  sentence  of  i  death  for 
the  murder  of  a  Creek  Indian,  withiii  the  limits  of 
this  State,  but  on  the  territory  occupied  by  the  Creek 
Indians,  and  must  expiate  his  crime  by  an  ignomin- 
ious death,  unless  we  reverse  the  centence  awarded 
by  the  Circuit  Court,  on  the  ground  of  -a  want  of 
jurisdiction. 

It  is  contended,  that  the  a^t  of  the  Legislature* of 
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Alabama,  extendingthe  jurisdiction  of  the  State,  and 
embracing  that  part  of  the  Creek  Nation  where  the^ 
offence  was  committed  in  the  county  of  Shelby  is 
void,  because  it  is  in  contravention  of  that  provision 
in  the  Constitution  of  the  United  States,  that  confers 
on  Congress,  the  right,  to  regulate  commerce  vnih 
foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes.  If  the  argument  of  counsel, 
was  correctly  understood,  it  was  urged  that  the  pow- 
er to  regulate  trade  and  commerce,  confers  plenary 
powers  on  the  General  Government,  to  legislate  and 
exercise  jurisdiction,  over  the  Indians,  of  the  several 
tribes,  within  the  several  States,  in  exclusion  of  the 
local  or  State  jurisdictions.-  Were  it  admitted  that 
the  Indian  tribes  embraced  within  the  limits  of  a 
State,  are  referred  to,  in  this  grant  of  power  to  the 
General  Government,  it  would  not  necessarily  follow, 
that  the  principle  contended  for  is  correct. 

There  is  nothing  in  the  exercise,  of  State  jurisdic- 
tion incompatible,  with  the  right  of  the  General  Go- 
vernment to  regulate  trade  and  commerce — each  ju- 
risdiction can  be  sustained,  whilst  operating  within 
its  legitimate  sphere.  It  is  not  competent  for  a  State 
to  exercise  a  jurisdiction,  conceded  to  the  General 
Government.  But  she  may  exercise  all  the  powers 
of  a  sovereign  independent  State,  within  her  own 
limits,  if  ^hose  powers  have  not  been  relinquished. 
The  General  Government  is  one  of  limited  powers, 
and  can  exercise  no  sort  of  jurisdiction  not  conceded 
to  it,  by  the  Constitution.  All  the  powers  of  sover- 
eignty not  conceded,  remain  with  the  states.  Al- 
though the  states  may  not  be  authorised  to  pass  laws 
regulating  trade  and  commerce,  they  may  well  take 
cognizance  of  murder,  of  larceny,  and  enforce   con- 
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tracts  not  in  contravention  of  such  regulations  of  trade 
and  commerce,  as  may  be  ordained  by  Congress. 
The  plenary  jurisdiction  of  the  United  States  cannot 
extend  beyond  the  subject  of  the  grant  to  Congress. 
Trade  and  commerce  have  been  subjected  to  its  con- 
trol, and  to  exercise  it  further  would  be  destructive 
of  all  those  salutary  barriers,  interposed  for  the  pro- 
tection of  the  states  from  federal  encroachment.  Ad- 
mit the  principle  contended  for,  and  the  whole  ac- 
tion of  slate  jurisdiction  woul4  be  arrested  and  sub- 
verted; for  the  terms  used  in  the  grant  of  power, 
refer  as  clearly  to  the  states,  as  to  the  Indian  tribes. 
This  view,  is  on  the  hypothesis,  that  the  tribes  with- , 
in  the  limits  of  a  state  are  embraced  by  the  Consti- 
tution ;  but  its  truth  may  well  be  controverted.  Sur- 
rounded as  our  government  was,  at  the  period  of  the 
adoption  of  the  Constitution,  by  numerous  and  bar- 
barous tribes  of  Indians,  not  within  our  territorial  lim- 
its, it  is  not  to  be  supposed,  that  the  power  to  regu- 
late trade  and  commerce  with  them,  w^ould  have  been 
deemed  too  unimportant  for  the  consideration  of  the 
framers  of  that  instrument.  The  Indian  tribes,  were 
a  description  of  people,  not  coming  within  any 
known  definition  of  an  independent  sovereign  nation 
or  government ;  hence,  they  could  not  be  embraced 
m  the  term,  foreign  nation.  The  term  did  not  m- 
press  the  familiar  idea  entertained  of  those  people; 
it  was  therefore  essential  to  eniploy  the  more  expres- 
sive one,  Indian  tribes.  In  connexion  with  this  view 
of  the  subject,  it  i;5  worthy  of  consideration,  as  a  his- 
torical fact  in  federal  jurisdiction,  that  it  never  has 
been  assumed  over  the  small  tribes,  within  the  Umits 
of  a  state.  I  will  leave  it  to  others  to  determine, 
Fhat  is  the  standard  of  depreciation  to  which  a  tribe 
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must  be  reduced,  to  fall  below  federal  jurisdiction. 
Another  positioa  assumed,  in  support  of  federal  juris- 
diction is,  that  the  ultimate  right  of  soil  is  in  the 
United  States,  and  that  jurisdiction  follows  that  right 
as  its  incident :  this  argument  is  novel  and  unsound. 
The  United.  States  has  never  rested  its  right  of 
jurisdiction,  over  her  Forts,  Arsenals  and  Dockyards, 
on  her  right  of  soil ;  but  has  always  applied  to  the 
state,  for  a  relinquishment  of  jurisdiction.  Chancel- 
lor Kent  says,  *'that  if  the  United  States  had  beenia 
"  constant  possession  of  a  place  as  a  Fort,  from  the 
"first  organization  of  the  government,  but  had  not 
"obtained  a  cession  of  jurisdiction  from  the  state, 
»icoin.404 "  ^^^  jurisdiction  remains  with  the  state."* 

Another  ground  assumed,  is  alike  destructive  of 
•  federal  and  state  jurisdiction.  It  claims  for  the  Creek 
tribe  of  Indians,  the  high  character  of  independent 
sovereignty,  entitled  as  such,  to  every  political  right 
incidental  thereto.  The  Indians,  it  is  said,  were  the 
first  occupants  of  the  soil;  and  the  first  European  dis- 
covexors,  acquired  no  right,  except  such  as  the  Indi* 
ans  conceded  to  them.  That  possession  acquired  by 
force,  conferred  no  right,  as  it  was  in  violation  of  the 
paramount  natural  right  of  the  original  occupants. 
We  w'ill  examine  this  high  pretension  to  savage  so- 
vereignty. If  a  people  are  found  in  the  possession 
of  a  territory,  in  the  practice  6f  the  arts  of  civiliza' 
tion ;  employed  in  the  cultivation  of  the  soil,  and 
with  an  organized  government,  no  matter  what  may 
be  its  form,  they  form  an  independent  community; 
their  rights  should  be  respected,  and  their  territorial 
limits  not  encroached  on.  From  such  a  people,  ter- 
ritory can  only  be  acquired  consistently  with  good 
faith,  and  national  law,  peaceably  by  treaty;  by  con- 


Digitized  by  VnOOQ iC 


JANUARY    TERM.  1835: 


333 


CALDWKLL  VS.   THE   STATE. 


quest,  in  open  war;  or  by  a  forcible  trespass,  in  vio- 
lation of  political  right.  The  first  mode  of  acquisi- 
tion, Would  be  in  accordance  with  the  soundest  prin- 
ciples of  morality;  the  second,  sanctioned  by  the  uni- 
form usages  of  war;  the  last  would  be  morally 
wrong ;  and  if  the  power  whose  rights  had  been  in- 
vaded, was  too  feeble  to  extort  redress,  other  govern- 
ments would  be  justified  in  making  common  cause 
in  enforcing  right  against  the  wrong  doer.  But  if  the 
usurpation  was  acquiesced  in,  the  political  aspect  of 
such  an  acquisition  would  be  in  favor  of  the  Jus  pos- 
sessionis.  The  code  of  national  law,  by  which  po- 
litical societies  should  be  tried,  to  establish  their  na- 
tional rank,  is  not  one  of  express  enactnient ;  nor 
the  result  of^  any  convention  of  assembled  nations: 
but  it  is  a  system  of  elementary  principles,  to  which, 
the  influence  of  morality  and  propriety,  has  con- 
^  strained  all  civilized  nations,  tacitly  to  yield  their  as- 
sent ;  and  is  now  considered  as  binding  and  obliga- 
tory as  if  sanctioned  by  the  most  solemn  treaties. 
Savage  tribes  without  a  written  language,  or  estab- 
lished form  of  government,  and  wholly  ignorant  of 
the  customs  and  usages  of  civil  society,  iare  not  ca- 
pable of  appreciating  the  principles  of  this  code;  and, 
(not  yielding  obedience  to  its  canons,)  have  never  been 
looked  on  as  parties  to  this  compact  of  nations. 

Were  the  natives  of  this  vast  continent,  at  the  pe- 
riod of  the  advent  of  the  first  Europeans,  in  the  pos- 
session and  enjoyment  of  those  attributes  of  sovereign- 
ty, to  entitle  them  to  take  rank  in  the  family  of  inde- 
pendent governments  ?  They  were  composed  of  nu- 
merous tribes,  subsisting  by  fishing  and  hunting, 
without  any  uniform  or  established  system  of  govern- 
ment.    Whatever  authority  exercised  was  adventi^ 
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tious  and  temporary,  passing  from  one  warrior  to  an- 
other, as  accident  might  determine  ;  and  what  was 
essential  to  national  character,  they  had  no  geogra- 
phical boundaries:  under  such  circumstances   the 
continent  is  discovered  by  the  Europeans.     What 
ought  they  to  have  done  ?    The  fairest  quarter  of  the 
globe  is  roamed  over  by  the  wildman,  who  has  no 
permanent  abiding  place,  but  moves  from  camp  to 
camp,  as  the  pursuit  of  game  may  lead  him.     He 
knows  not  the  value  of  any  of  the  comforts  of  civiliz- 
ed life :  he  claims  no  definite  boundary  of  territory. 
In  what  way  is  he  to  be  treated  with?     As  well 
might  a  treaty,  on  terms  of  equality,  be  attempted 
with  the  beast  of  the  same  forest  that  he  inhabits. 
If  it  were  possible  to  treat  with  them,  and  a  hunting 
camp  should  be  purchased,  the  right  of  purchase 
would  not  extend  beyond  its  confines  :  another  tribe, ' 
or  the  same,  might  settle  down  at  the  immediate  door  of 
the  purchaser.     The  Indians,  until  long  after  the  first 
Europeans  came  among  them,  had  no  idea  of  any  ac- 
tual or  ideal  line  of  demarcation,  between  their  seve- 
ral tribes.     Tecumseh,  in  his  celebrated  speech,  de- 
clares this,  and  complains  that  boundaries  between 
the  several  tribes,  were  the  result  of  arbitrary  Euro- 
pean imposition ;  and  this  very  tribe,  that  now  as- 
sumes to  be  a  sovereign,  independent  nation,  within 
three  quarters  of  a  century  back,  claimed  no  territo- 
ry beyond  the  smoke  of  the  wig- warns;  and  how  near 
them  their  neighbors,  the  Choctaws,  might  approach 
in  their  hunting  expeditions  was  dependent  on  tlie 
relative  strength  of  the  two  parties.     Long  continued 
wars  had   been  waged   between  these  tribes — their 
battle  ground  was  wherever  they  chanced  to  meet— 
until  the  humanity  of  the  British  government  inter- 
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posed,  (not  as  one  friendly  neutral  sovereign  between 
two  belligerents)  but  it  was  as  sovereign  to  hi«  sul> 
jects,  the  King  of  England,  by  his  agent,  Col.  Stew- 
art, spoke  on  Indian  Affairs.  He  calls  himself  their 
great  father,  and  informs  the  assembled  Creeks  and 
Choctaws,  that  he  had  resolved  to  put  an  end  to  those 
bloody  rencontres ;  that  he  would,  in  order  to  effect 
this  object,  mark  out  a  line,  running  North  and 
South  between  them — that  the  Creeks  *  should  laot 
hunt  West  of  that  line,  nor  the  Choctaws  East  of  it 
Never  was  there  loftier,  and  more  absolute  language 
of  command  used  by  a  Roman  pro-consul,  to  an  ab- 
ject, subjugated  province,  than  that  employed  by  this 
representative  of  the  British  Crown  to  the  Choctaws 
and  Creeks.  The  line  designated  by  him,  was  the 
first  boundary  line  known  between  two  tribes,  then 
among  the  most  numerous  and  warlike  in  North- 
America." 

The  civilized  nations  of  Europe,  had  either  to  ad- 
just among  themselves,  a  fair,  an  equitable  mode  of  ac- 
quisition, according  to  their  own  canons  of  morality 
and  national  law,  or  to  leave  this  fair  continent  in  the 
rude  and  savage  state  in  which  they  found  it.  They 
reasoned,  and  reasoned  correctly ,  that  the  right  of  the 
agriculturists  was  paramount  to  that  of  the  hunter 
tribes. 

The  learned  Vattel  says,  "  the  cultivation  of  ihe 
soil  is  not  only  to  be  recommended  by  government. 


*■  I  was  present  at  a  treaty  held  with  the  Choctaws,  in  October  1816,  &  heard 
the  facts  of  Col.  Stuart's  ordering  the  Creeks  and  Choctaws  to  cease  from  hos- 
tilities, and  his  annunciation  to  them,  of  his  determination  to  ran  a  line  of  de- 
markatjon  between  the  two  tribes,  testified  to  by  respectable  witnesses,  who 
heard  the  ovdeis  when  delivered  by  the  British  agent,  and  they  also  testified  to 
the  running  of  thi«  line,  and  of  its  being  the  first  ever  known  between  ihcm. 
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quired  by  them  than  •  the  savages  actually  occu- 
»d.     Those  treaties  were  no  admissions  of  the  In- 
lus'  right  to  the  lands  over  which  they  occasional- 
wandered,  in  search  of  game  or  wild  fruits.   They 
3re  holden  for  the  })urpose  of  conciliating  the  sava- 
'.s,  and   was  no  more  an  acknowledgment  of  their 
yht  than  the  conti*ibution  levied  by  the  Barbary 
Jisers,  from  many  of  the  Christian  powers.     They 
ere  never  considered  by  the  Europians,  as  indepen- 
^nt  sovereignties  :  they  adjusted  the*  boundaries  of 
leir  differeiit  clans  on  this  continent,  without  con- 
ilting  the  Indian  tribes   that  might  be  included  in 
.lose  boundaries 

The  present  boundary  line  bei  ween  the  United  States 
-lid  the  Republic  of  Mexico,  was  defined  by  treaty  be- 
•veen  the  King  of  Spain  and  our  government ;  and 
Ithongh  it  intersects  many  powerful  and  warlike 
ribes,  no  regard  whatever  is  paid  to  them.  It  isthie 
ame  as  to  the  lip.c  between  the  American  posses- 
ions of  the  Emperor  of  Russia  and  the  United  States. 
The  United  States  have  nevtM',  for  a  moment,  lost 
sight  of  this  right  of  ji;risdiction,  so  far  as  to  exclude 
'foreign  interiiM*caco  with  the  Indians  within  her  li- 

At  the  Treaty  of  Ghent,  an  abortive  effort  was 
fnado  by  the  British  Cominissioners,  to  have  those 
Indians  who  had  taken  part  with  them,  and  who  re* 
sided  within  the  limits  of  the  United  States,  included. 
Mr.  Adams,  the  Secretary  of  State,  in  his.instruC/- 
tioriG  to  -Messri;.  Galhtia  and  Rush,  of  2Sth  July, 
151S,  charges  thjm,  *'  not  to  concede  any  thing  that 
would  authori^.e  the  British  to  trade  with  the  Indi- 
ans within  the  limits  of  the  Unit^  Slates." 

43 
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About  the  cornmencemeiit  of  Mr.  Monroe's  admi- 
nistration, in  a  Report  made  by  Mr.  Calhoun,  tbea 
Secretary  of  War,  on  Indian  Relations,  he  says,  that 
we  should  determine  what  line  of  policy  would  be 
best  to  be  pursued  towards  the  Indian  tribes,  as  most 
conducive  to  their  improvement,  without  consulting 
them — or  language  of  this  imi)ort. 

In  the  case  of  Johnson  vs.  Mcintosh,  Chief-Justice 
Marshall  says,  "  the  United  States  maintain,  as  all 
others  have  maintained,  that  discovery  gave  an  ex- 
clusive right  to  extinguish  the  Indian  title  of  occu- 
pancy, either  by  purchase  or  by  conquest,  and  gave 
them  also  a  right  to  such  a  degree  of  sovereignty  as 
the  circumstatices  of  the  people  would  allow  them  to 
exercise."  This  is  placing  the  tribes  in  their  true 
condition  of  privilege,  under  our  government — mak- 
ing it  a  question  of  policy,  at  what  time,  and  to  what 
extent,  jurisdiction  should  be  exercised. 

If  their  numbers  were  small,  and  the  action  of  ci- 
vilized institutions  could  be  brought  directly  to  bear 
on  them,  jurisdiction  has  invariably  been  exercised, 
by  the  State,  within  whose  limits  they  resided.  If 
numerous,  and  detached  from  the  vicinity  of  the  white 
man,  policy  inculcated  the  propriety  of  treating  their 
ignorance  and  their  prejudices  with  lenity  and  for- 
bearance, until  they  should  become  capable  of  appre- 
ciating the  superior  advantages  of  the  arts  and  insti- 
tutions of  civilized  society  ;  but  how  long  a  particu- 
lar line  of  policy  should  be  pursued,  and  when  and 
how  changed,  are  political,  and  not  judicial  enqui- 
ries. 

It  has  been  the  uniform  practice  of  the  United 
States,  and  of  all  European  powers,  claiming  posses- 
sions on  this  continent,  to  dissert  their  sovereignty 
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over  such  Indian  tribea  as  resided  within  th^ir  re*- 
spective  limits;  and  in  this,  they  have  only  aeted  in 
accordance  with  the  principles,  of  the  Laws  of  Na^ 
tions :  it  is  wholly  impossible  to  embrace  them  in 
the  family  of  National  Governments,  either  on  the 
ground  of  right  of  domain,  or  of  empire. 

Vattel  has  learnedly  and  conclusively  shewn,  that 
a  mere  travelling  over  a  country,  and  occ%3ionally 
erecting  a  monument,  without  occupying  and  cuUi* 
yating  the  soil,  is  not  sufficient,  to  give  a  title  to  the 
domain,  nor  to  empire ;  and  that  the  pretensions  of 
those  who  live  by  the  chase,  must  yield  to  the  culti* 
vator  of  the  soil. 

There  is,  therefore,  no  soundness  i^  the  poeition 
assumed,  that  the  savages  had  a  right  to  prohibit 
the  pilgrims  from  settling  and  cultivating  a  part  of 
the  soil  used  by  them  for  hunting  grounds. 

The  state  of  Georgia,  before  she  ceded  the  territo- 
ry now  composing  the  two  states  of  Alabama 
and  Miississippi^  to  the  United  States,  exercised,  in 
her  sovereign  capacity,  not  only  her  political  right  of 
empire,,  but  asserted  her  right  to  the  soil,  over  the  very 
ter|?itory  from  which  it  is  now  atten>pted  toexclude  the 
jurisdiction  of  Alabama;  This  was  done  by  selling 
the  fee  of  the  soil,  to  certain  purchasers  called  and 
generally  knov/n  as  the  Yazoo  speculators.  When 
this  sale  was  made,  the  Creek  Indians  were,  as  now, 
in  the  quiet  possession,  as  far  Indian  occupancy 
co\ild  give  such  pos.session  of  the  laud  sold.  And  they, 
were  then  much  more  powerful,  and  from  their 
numbers  aad  warlike  character,  better  entitled  to 
rank  among  independent  nations,  than  they  are  at 
present.  Yet  the  Supreme  Court  of  the  United  States, 
ill  the  case  of  FletcJier  and  Pech  sustained  the  vaUdi- 
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ty  of  the  sak.  If  the  United  States  have  formed  trea- 
ties with  tndian  tribes,  residing  within  the  limits  of 
states  incompatible  with  the  right  of  state  jurisdictioa 
over  them,  the  authority  to  enter  into  such  arrange- 
ments with  the  Indians,  must  be  derived  from  the 
*  constitution;  otherwise  those  qtmsi  treaties  can  avail 
nothing  against  the  rights  of  the  state.  We  have 
shown  that  1>lie  constitution  gives  no  such  au- 
thcMrity.  The  enquiry  therefore,  how  far  any  of  them 
may  interpose  a  bar  to  the  exercise  of  jurisdiction, 
will  be  waived.  If,  however,  it  were  admitted,  for  the 
sake  of  argument,  that  thos6  treaties,  at  the  time  they 
were  entered  into,  were  valid,  it  might  well  be  con- 
tended, that  so  far  as  Alabama  is  concerned,  they 
have  been  abrogated.  It  is  competent  for  Congress  to 
annul  a  treaty,  and  this  may  be  done  expressly  of 
impliedly.  The  making  of  treaties  and  the  breaking 
thena,  are  acts  of  political  sovereignty  in  the  govera- 
meiit;  and  whether  the  principles  of  private  or  pub- 
lid  justice  ha^  been  violated,  can  not  be  enquired  ift- 
to  by  the  judicial  tribunals  of  the  country. 

Whatever  the  obligations  might  have  been,  subsisf- 
ing  between  the  U.  States  and  the  Greek  Indians,  if 
capable  of  being  characferised  at  all,  noi>st  have  been 
of  a  political  character.  In  treating  with  the  people 
of  the  now*  state  of  Alabama,  on  the  subject  of  their 
assuming  the  rank  of  an  independent  state  of  the 
Union,  no  reservation  is  made  in  favor  6f  the  rights 
of  the  Creeks,  and  no  reference  to  the  relations  that 
might  then  be  subsisting  between  that  tribe  and  the 
United  States.  The  act  authorising  the  people  of  the 
Alabama  territory  to  form  a  state  government,  is  as 
solemn  an  act  as  Congress  could  have  entered  into. 
On  accepting  the  terms   offered,  the  people  becamo 
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an  independent  state,  entitled  to  all  the  rights  of 
sovereignty  and  domain,  not  expressly  reserved  in 
the  act  of  admission,  or  by  the  constitution  oC  the 
United  States;  and  to  none  more  clearly  than  the  ju-. 
risdiction  over  persons  and  propertj^  co-extensive 
with  her  limits.  The  jurisdiction  of  a  Government 
and  its  limits,  are  so  intimately  associated,  that  the 
terms  may  be  considered  as  synonimous.  If  Con- 
gress, in  defining  the  boundaries  of  Alabama,  has 
been  guilty  of  an  act  of  injustice,  however  flagrant, 
against  individual  right,  or  against  the  rights  of  an- 
other government,  the  remedy,  if  any,  must  be 
sought  through  the  political  action  of  the  govern- 
ment, and  not  through  its  judicial  tribunals.  The 
United  States  took  forcible  possession  of  Mobile,  from 
the  Spaniards,  alleging  that  it  was  included  in  the 
Louisiana  purchase,  and  extended  her  jurisdiction  to 
the  full  extent  over  persons  and  property ;  those  peo- 
ple complained,  that  this  never  was  a  part  of  Lou- 
isiana; but  it  was  not  possible  to  make  it  the  subject 
of  judicial  inquiry,  because  it  was  exclusively  a  po- 
litical question.  The  only  condition  imposed  by  the 
act  of  admission,  on  the  people  of  Alabama,  in  favor 
of  the  United  States,  is,  that  they  shall  relinqui^sh 
all  right  to  the  waste  and  unappropriated  lands  with- 
in her  limits.  If  it  had  been  intended  by  Congress, 
that  the  ultimate  sovereignty,  after  the  Indian .  title 
bad  been  extinguished,  should  alone  be  granted,  the 
insertion  of  such  a  provision  could  easily  have  been 
made,  in  designati^ig  our  boundaries,  and  the  neces- 
sity of  so  expressing  it,  would  readily  have  suggest- 
ed itself 

The    extension  of  the   limits  of  Shelby    county, 
lij  not  repugnant  to  our   State  Constitution :   so-  far 
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from  it,  that  the  framers  of  that  instrument,  seem  to 
have  contemplated  the  division  of  the  State,  co-exten- 
sive  with  its  hmits,  into  counties.  The  17th  section 
of  the  6th  article,  is  in  the  foUewing  words :  "  The 
General  Assembly  shall,  at  their  first  session,  which 
may  be  holden  in  the  year  eighteen  hundred  and 
twenty-eight,  or  at  the  next  succeeding  session,  ar- 
range and  designate  boundaries,  for  the  several  conn- 
ties  within  the  limits  of  the  State,  to  which  the  In- 
dian titk  has  been  exlinguislied,  in  such  manner  as 
they  may  deem  expedient;  which  boundaries  shall 
not  be  afterwards  altered,  unless  by  the  agreement 
of  two  thirds  of  both  branches  of  the  General  As- 
sembly." By  limiting  the  provision  for  giving  per- 
manency to  county  boundaries,  to  the  counties  in 
which  the  Indian  title  had  been  extinguished,  it 
leaves  the  inference  clear,  that  the  members  of  the 
Convention  supposed  that  there  would  be  counties  in 
which  it  was  not  extinguished.  I  must  conclude, 
that  in  whatever  aspect  the  question  can  be  viewed, 
there  is  no  soundness  in  the  objections  taken  to  the 
jurisdiction  in  the  Court  below;  and,  in  the  lan- 
guage of  Judge  Spencer,  I  know  no  half  way  doc- 
trine on  the  subject:  we  have  either  exclusive  juris- 
diction over  the  Indians,  co-extensive  with  our  limits, 
or  we  have  no  jurisdiction  over  them  on  the  smallest 
reserve  that  they  may  reside  oa>  even  if  secured  to 
them  in  fee. 

The  British  government,  before  the  revolution, 
exercised  absolute  dominion  over  the  Indians  within 
her  limits  in  such  way  as  .policy  dictated  : — that  all 
the  right  of  sovereignty  exercised  by  that  govern- 
ment vested  in  the  states,  not  collectively,  but  sever- 
ally,  within    their  respective  limits  ;  that  this  sove- 
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reigrity  remains  with  the  states  to  the  full  extent  ex- 
ercised by  the  British  Crown,  if  not  abridged  by 
concessions  made  to  the  Federal  Government;  that 
the  state 'of  Georgia,  prior  to  the  act  of  Cession, 
could  lawfully  have  exercised  jurisdiction,  and  that 
all  the  right  of  jurisdiction  is  now  in  the  state  of 
Alabama,  are  the  conclusions  that  I  have  arrived  at, 
from  the  best  reflection  I  have  been  able  to  bestow 
on  the  subject,  and  that  consequently,  there  is  no  er- 
ror in  the  record  of  the  conviction  in  this  case,  and 
that  the  same  must  be  affirmed. 

Saffold,  J. — The  trial  was  had  at  the  Fall  terra, 
1831,  in  the  Circuit  Court  of  the  county  of  Shelby. 
The  subject  of  the  homicide  was  a  Creek  Indian,  and 
the  slayer  a  white  man,  citizen  of  this  state.  The 
crime  was  committed  in  the  tract  of  country  to  which 
the  Creek  title  has  not  been  extinguished  ;  but  over 
which  the  statute  of  the  State,  of  1829,  entitled  "  an 
act  to  extend  the  jurisdiction  of  the  State  of  Alabama 
over  the  Creek  Nation,"  purports  to  extend  the  boun- 
daries of  the  county  of  Shelby  ;  and  also  the  juris- 
diction of  the  Circuit  Court  of  said  county.  It  was 
contended  on  the  trial,  in  the  circuit  court,  by  the  pri- 
soner's counsel,  that  the  statute  referred  to,  extending 
the  Umitsand  jurisdiction  of  the  county,  over  the  Indian 
territory,  was  unconstitutional  and  void,  and  conse- 
quently the  Court  had  no  jurisdiction  of  the  alleged 
crime.  The  Court  sustained  its  jurisdiction,  but  at  the 
repuest  of  the  prisoner,  and  on  the  authority  of  a  sta- 
tute of  the  State,  reserved  the  question  of  jurisdic- 
tion, for  the  revision  of  this  Court. 

On  the  record  thus  brought  up,  it  is  now  assigned 
for  error,  that  on  the  trial  below,  the  Judge  sustain- 
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-ed  the  jurisdiction  of  the  Circuit  Court,  when  the  on- 
ly proper  and  constitutional  tribunal  to  try  the  oflFence 
was  the  Federal  District  Court. 
,     The  question  of  jurisdiction  is  one  of  the  highest 
importance,  in  the  various  aspects  in  which  it  can  be 
viewed.     The  authority  of  the  States,  whose  limits 
include  tribes  of  Indians,   (at  least  two  or  three  in 
this  section  of  the  Union,)  has,   for  years,  become  a 
general,  fruitful  theme  of  declamation  and  eloquence 
--of  remonstrance  on  one  side,  and  of  assertion  of  right 
on  the  other.    By  some,  no  subject  has  been  thought 
more  ^vorthy  the  attention  of  the  politician  and  le- 
gislator, for  the  furtherance  of  civilization  among  the 
Indians,  and   the  more  regular  government  of  their 
portion  of  the  country;  by  others,  none  better  suited 
to  enlist  the  sympathy  of  the  philanthropist,  in  de- 
fence of  what  is  contended   to   be  their  exclusive 
right  of  empire.     The  gravity  of  tlie  question,  and 
the  deep  interest  of  the  subject,  are  alike  calculated 
to  engage  the  enlightened  reflections  of  the  states 
man,  and  the  prejudices  of  the  enthusiast;  nor  is  it 
wonderful,   however  lamentable,  in  times    of  great 
political  e^ccitement,  that  the  question  should  mingle 
in  the  schemes  of  party  strife. 

Yet  it  may  bo  hoped  that  this  latitude  of  object 
and  design,  will  be  confined  to  those  who  are  more 
at  liberty  to  indulge  private  desires  and  preposses- 
sions ;  that  the  Legislative  and  Executive  depart- 
ments of  our  governments,  (though  exposed  to  party 
contests,)  have  proceeded,  and  will  contiuue  to  act, 
on  similar  subjects,  with  due  regard  to  moral  obliga- 
tion, as  well  as  political  duty ;  and  that  the  Judiciary, 
more  especially,  whose  situation  ma}'  be  more  -favor- 
able to  quiet  roNPnrrh  aiid  oooT  rpflo'Mion,  ai>d  whof^ 

Digitized  by  VjOOQ IC 


JANUARY  TERM,  1838.  3^5- 


CALDWELL  VS.  TBS   STATE. 


decisions  are  of  the  greatest  consequence  to  the 
cause  of  justice,  and  the  harmony  of  society,  will  be 
found  capable  of  discharging  their  solemn  functions, 
on  this  as  well  as  other  questions,  from  the  dictation 
alone  of  profound  reflection  and  included  judgment/ 
From  the  relative  condition,  however,  of  the  slayer 
and  deceased,  in  this  case,  if  the  citizens  of  the  State  • 
should  be  affected  by  prejudice  or  sympathy,  the  na- 
tural presumption  is,  that  such  extraneous  influence 
would  operate  in  favor  of  the  prisoner,  because  a  ci- 
tizen. 

Is  tha  statute  in  question  repugnant  to  the  Consti- 
tution of  the  United  States,  er  any  act  of  Congress 
passed  in  pursuance  thereof,  or  any  treaty  (in  the 
constitutional  acceptation  of  the  term)  made  under 
the  authority  of  the  United  States  ?  These,  with 
the  Constitution  of  our  State,  constitute  the  supreme 
law  of  the  land ;  and  however  deliberate  and  reluc- 
tant the  judiciary  should  be,  in  overruling  an  act  of 
the  Legislature,  if  one  be  found  clearly  irreconcilea- 
ble  willi  the  paramount  law— rbeing  in  conflict,  both 
can  not  operate — then,  as  an  unavoidable  consequence, 
the  supreme  authority  must  prevail. 

No  view  of  the  case  can  be  more  material  to  the 
question,  than  that  which  relates  to  the  true  character, 
or  national  grade  of  the  Creek  tribe,  within  the  char- 
tered limits  of  Alabama,  at  the  date  of  the  statute— 
whether  they  should  be  regarded  as  ?l  foreign  nation^ 
or  State  of  the  Union ;  or  if  neither,  what  other  title 
is  descriptive  of  their  state  and  condition  ?  Connect- 
ed with  these  enquiries  may  arise  reflections  on  the 
effect  and  consequences  of  the  principles,  supposing 
thein  decided  either  way. 
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It  is  essential  to  the  enquiry,  to  investigate,   not 
only  the  right  of  the  tribe  to  distinct  sovereignty,  and 
the  e;ctent  of  federal  pow6r  over  their  territory,  but 
also,  in  illustration  of  those,  to  examine  their  title  or 
interest  in  the  soil  they  occupy.     The  latter  ques- 
tion, however,  has  been  frequently  adjudicated  by  the 
■  highest  tribunals  in  the  United  States ;  and  the  seve- 
ral decisions  have  been  uniform,  and  such  as  com- 
mand my  full  concurrence.     These  decisions  main- 
tain, that  on  the  discovery  of  this  immense  continent, 
all  the  great  nations  of  Europe,  who  had  thereby  ac- 
quired what  they  considered  titles  to  distinct  portions 
of  iti  concurred  in  in  establishing  the  principles  "  that 
dii^covery  gave  title  to  the  government  by  whose  sub- 
jects, or  by  whose  authority  it  was  made,  against  ail 
other  European  governments,   which  title  might  be 
consummated  by  possession."     Also,  that  "the   ex- 
clusion of  all  other  Europeans  necessarily  gave  to  the 
nation   making  the  discovery,  the  sole  right  of  ac- 
quiring the  the  soil  from  the  natives,  and  establish- 
ing settlements  upon  it."' — Johnson  vs.  Mcintosh. 
643.  '^^^      Each  nation  claimed  the  right  to  regulate  for  itself, 
in  exclusion  of  all  others,  the  relation  which  was  to 
subsist  between  the  discoverer  and  the  Indians. — 
That  relation  necessarily  impaired,  to  a  considerable 
extent,  tne  right  of  the  original  inhabitants ;  and  an 
ascendancy  was  asserted,  in  consequence  of  the  su- 
perior genius  of  the  Eoropeans,  founded  on  civiliza- 
tion and  Christianity,  and  of  their  superiority  in  the 
means,  and  in  the  art  of  war.     The  nations  which 
respectively  estabUshed  colonies  in  America,  assum- 
ed the  ultimate  dominion  to  be  in  themselves,  and 
claimed  tha  right  to  grant  a  title  to  the  soil,  subject 
only  to  the  Indian  right  of  occupancy.     The  history 
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of  America,  from  its  earliest  discovery,  and  especially 
the  practice  of  Spain,  France,  Holland  and  England,  ' 
prove  the  general  recognition  of  this  principle. — (See 
Fletcher  vs.  Peck' — Jackson  vs.  Hudsmu  ti^^^""^' 

The  same  authorities  shew  that  the  United  States  ^^^'JJJj^a 
adopted  the  same  principle;  they  also  declare  the ^n^*»Co. 
exclusive  right  to  exist  in  the  general  or  state  go- 
vernments, (according  to  subsisting  relations  between 
them)  to  extinguish  the  Indian  title  by  purchase  or 
conquest — to  grant  the  soil,  and  to  eocerme  such  de- 
grees of  sovereignty  over  the  territory,  as  circumstances 
may  require ;  and  that  this  right  has  never  been 
judicially  questioned. 

The  case  of  Goodallv.  Jackson.c    decided  at  ..^/-csojwbna. 
bany,  about  the  sanie  time  with  that  of  Johnson  vs.^ 
Mcintosh,  at  Washington,    maintained,  that  the  go- 
vernment of  New  York  had  always  claimed  the  ex- 
clusive right*  to  extinguish  the  Indian  titles  to  .lands  ' 
within  their  jurisdiction,  ^nd  that  all  purchases  made 
by  others  were  null  and  void. 

The  legislature  of  Virginia^  in  1779,  says  Cha^i- 
ceUor  KeiU,^  "asserted  the  same  exclusive  right  of ^3^^^ 311 
pre-emption ;  and  the  colonial  and  state  authorities 
throughout  the  union,  always  negociated  with  the  In- 
dians, within  their  respective  territories,  as  depen- 
dent tribes,  governed,  nevertheless,  by  their  own 
chiefs  and  usages,  and  competent  to  act  in  a  ^lational 
character,  but  placed  under  the  protection  of  the 
whites,  and  owing  a  qualified  subjection,  so  far  was 
requisite  for  the  public  safeiy.  The  Indian  tribes 
within  the  territonal  jurisdiction  of  the  government 
of  the  United  States,  are  treated  in  the  .same  man- 
ner ;  and  the  numerous  treaties,  ordinances,  and  acts 
of  Congress,  from  the  era  of  our  independence,  down 
to  the  present  time,  establish  the  fact." 
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In  order  more  perfectly  to  comprehend  and  appre- 
ciate the  principles  of  right,  as  established  by  the 
potentates  of  Europe,  and  to  determine  the  relative 
state  of  the  tribe  in  question,  it  is  necessary  briefly 
to  investigate  the  early  history  of  the  title  of  the  In- 
dians to  the  soil,  and  the  stipulations  of  various  trea- 
ties to  which  they  were  parties. 

The  territory  in  question^  having  been  a  part  of 
the  colony  chartered  to  Georgia,  it  was,  in  1802,  dis- 
severed, by  the  articles  of  agreement  and  cession  be- 
tween that  State  and  the  United  States ;  consequent- 
ly the  origin  of  title  to  tlie  Creek  land,  as  well  as  its 
subsequent  state  in  most  respects,  has  been  the  same 
in  Georgia  and  Alabama.  The  charter  of  the  Bri- 
tish King,  in  reference  to  these  lands,  contained, 
among  other  grants,  the  following  declaration :  "that 
it  Is  our  royal  will  and  pleasure,  for  the  present  as 
aforesaid,  to  reserve  (the  land  aforesaid)  unto  our 
sovereignty,  protection  and  dominion,  for  the  use  of 
said  Indians,  and  -we  do  hereby  strictly  forbid,  on 
pain  of  our  displeasure,  all  our  loving  subjects  from 
making  any  purchases,  or  settlenients  whatever,  or 
taking  possession  of  any  of  the  lands  above  reserved, 
without  our  special  leave  and  license,  for  that  pur- 
pose' first  obtained."  This  language  is  a  clear  indi- 
cation of  the  assumed  right  of  the  British  govern- 
mont  to  grant  the  future  license,  at  pleasure. 

The  construction  of  this  charter,  by  the  Supreme 
Court  of  the  United  SUktes^Fktcher  v.  Peck--^ 
declared  by  the  Chief  Justice,  is,  "  that  the  reserva- 
tion for  the  use  of  the  Indians,  appears  to  have  been 
a  temporary  arrangement,  suspending,  for  a  time,  the 
settlement  of  the  country  reserved,  and  the  powers 
of  the  Royal  Governor  within  the  territory  reserved ; 
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but  is  not  conceived  to  amount  to  an  alteration  of  the 
boundajies  of  the  colony."  He  further^  remarks, 
"if  the  language  of  the  proclamation  be  in  itself 
doubtful,  the  commissions  subsequent  thereto,  which 
were  given  to  the  Governors  of  Georgia,  entirely  re- 
movejthe  doubt/' 

Looking  to  treaties,  which  may  be  considered  ob- 
solete, except  for  the  purpose  mentioned,  is  found  in 
the  one  between  Georgia  and  the  Creek  nation,  con- 
cluded at  Gdlphinton,  in  1785,  art,  1,  the  admission, 
on  the  part  of  the  Creeks,  "  that  the  said  Indians, 
for  themselves,  and  all  the  tribes,  or  town«,  with- 
in their  respective  nations  within  the  limits  of 
the  state  of  Georgia,  have  been,  and  now  are, 
members  of  the  same,  since  the  day  and  date  of 
the  [original]  Constitution  of  said  state  of  Geor- 
gia." The  4.th  article  stipulated,  if  any  citizen  of 
Georgia,  or  other  white  person,  committed  any  capi- 
tal crime,  on  any  Indian,  he  should  be  delivered  up 
and  tried  by  the  laws  of  Georgia.  And  by  the  5th 
article,  the  nation  bound  themselves  to  inflict  ade- 
quate punishment- on  all  like  offences  by  Indians  on 
white  pereons.  The  treaty  at  Slwulderbone,  the  suc- 
ceeding year,  did  not  vary  the  relations  in  any  mate- 
rial respect. 

By  the-  treaty  of  New  York,  in  1790,  between 
the  Creeks  and  United  States,  the  latter  having  be- 
come the  proper  party,  in  virtue  of  the  Federal  Consti- 
tution, then  recently  adopted,  the  Nation  acknowledg- 
ed themselves  under  the  protection  of  the  United 
States  alone ;  and  stipulated  not  to  hold  any  treaty 
with  any  individual  State,  nor  with  individuals  of 
any  State.  By  the  same,  the  United  States  guaran- 
teed to  the  Nation  all  their  lands  in  the  United  States ; 
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it  stipulated  that  any  citizen  of  the  United  States, 
who  should  attempt  to  settle  on  any  of  the  Creek 
land,  should  forfeit  their  protection,  and  the  Creeks 
might  punish  such  at  pleasure ;  and  further,  that  no 
citizen  of  the  United  States  should  attempt  to  hunt 
or  destroy  game  on  the  Creek  land ;  nor  should  any 
go  into  their  country  without  a  passport.  This  treaty 
further  provided,  if  any  Indian  should  commit  any 
capital  crime  oa  any  citizen,  the  offender  should  be 
delivered  up  to  be  punished  by  the  law  of  the  United 
States ;  it  was  the  same  if  any  citizen  should  com- 
mit such  crime  in  the  Nation. 

The  treaty  of  Cokrain,  in  1796,  authorised  the 
President  to  establish  trading,  or  military  posts  ou 
the  Indian  lands ;  that  the  same,  with  land  five  miles 
square,  to  each,  should  be  under  >the  government  ot 
the  United  States;  but  when  they  ceased  to  be  ne- 
cessary, they  should  revert  to  the.  Indians :  piovidcd 
nothing  therein  should  '*  be  construed  to  affect  any 
claim  of  the  State  of  Georgia  to  the  right  of  pre- 
emption," &c.,  *'  or  to  give  to  the  United  States,  fvith- 
out  tJie  consent  of  Georgia,  any  rigJU  to  the  soily  or  to 
exclusive  legislation  over  the  same,  or  any  other  righf^ 
tJian  those  7nentioned, 

Nothing  contained  in  the  treaty  of  1S03,  or  that 
of  1806,  citedinargumentfor  the  prisoner,  is  tlioughl 
material ;  unless  it  can  be,  that  the  latter  allows  to 
tlie  United  States  a  horse  path  from  Ocmulgee  to 
Mobile. 

The  authorities  remaining  to  be  reviewed,  are 
deemed  more  material.  By  the  articles  of  agree- 
ment and  cession,  between  the  United  States  and 
Georgia,  all  the  right,  title,  and  claim,  whic-h  the 
said  Slate  had  to  the  jurisdiction  and  soil  of  the  t^r- 
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ritory,  part  of  which  composes  Alabama,  was  ceded 
by  Georgia  to  the  United  States,  on,  and  subject  to, 
express  conditions — one  of  which  was,  that  the  ter- 
ritory thus  ceded j  should  form  a  State,  and  be  ad- 
mitted as  such  into  the  union,  in  an  event,  that  has  oc- 
curred, on  the  same  conditions  and  restrictions,  with 
the  some  privileges,  and  in  the  same  manner  as  is  pro- 
vided in  the  ordinance  of  Congress  of  the  13th  of 
July,  1787,  for  the  government  of  the  western  terri- 
tory of  the  United  States ;  which  ordinance  it  was 
agreed  should,  in  all  respects,  extend  to  the  ceded 
territory. 

One  of  the  most  essential  privileges  thus  secured 
to  the  inhabitants  of  the  territories  was,  that  when- 
ever they  should  contain  the  requisite  population, 
they  should  be  admitted,  by  their  delegates,  into  the 
Congress  of  the  United  States,  ^^onan  equal  footing 
Tvith  the  original  States,  in  all  respects  whatever. ^^ 

In  1819,  an  act  of  Congress  was  passed  **  to  enable 
the  people  of  the  Alabama  territory  to  form  a  Consti- 
tution and  State  government"  •  It  authorised  a  Con* 
stitution,  placing  the  new  State  "upon  an  equal 
footing  with  the  original  States,  in  all  respects  what- 
ever;" bnt  exacted  as  a  condition,  that  the  Constitu- 
tion should  be  republican^  and  not  repugnant  to  the 
ordinance  referred  to. 

The  same  act  submitted  propositions  to  the  Con- 
vention, for  their  free  acceptance  or  rejection;  which, 
if  accepted,  were  to  be  obligatory  on  the  United 
States.  They  related  to  the  grants,  of  the  16th  sec- 
tions— of  the  Salt  Springs — the  reservation  of  5  per 
cent,  of  the  proceeds  of  the  public  lands,  for  internal 
improvement — ^and  the  reservation  of  land  for  the 
use  of  a  Seminary.     The  only  condition  or  equiva- 
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lent  required,  was  in  the  form  of  a  pi'oviso  to  the 
grants,  that  the  Convention  should  agree,  by  an  or- 
dinance in  behalf  of  the  people,  that  they  forever 
disclaim  all  right  and  title  to  the  waste,  or  unappro- 
priated lands — that  the  public  lands  should  be  ex- 
empt from  taxation,  for  five  years  after  sold — that 
lands  of  non-residents  should  not  be  taxed  higher 
than  those  of  residents — that  there  should  be  no  tax 
on  lands,  the  property  of  the  United  States ;  and  that 
all  the  navigable  streams  in  the  State  should  remain 
free,  public  high-ways. 

A  Constitution  was  accordingly  adopted,  similar  iu 
its  provisions  to  those  of  most  of  the  other  States  of 
the  Union — no  less  republican — no  less  independent 
The  propositions  were  also  accepted  on  the  terms 
proposed. 

Nothing  appears  to  have  been  thought  or  said  of 
the  propriety  of  any  stipulation  limiting  the  sove- 
reignty of  the  State  in  favor  of  the  Indian  tribes, 
nor  the  Federal  Government.  Had  Congress  deem- 
ed it  expedient  and  constitutional,  in  the  admission 
of  the  State  into  the  Union,  to  restrict  her  rights  of 
sovereignty  respecting  the  Indian  tribes  within  her 
chartered  limits,  it  would  appear  to  have  been  no 
less  necessary,  than  to  require  the  disclaimer  respect- 
ing the  waste  and  unappropriated  lands,. or  the  right 
of  taxation,  &c.  All  these  charters  clearly  contem- 
plated the  right  in  the  State,  at  no  distant  day,  to  in- 
crease civil  and  criminal  jurisdiction  over  all  the  in- 
habitants of  the  State,  co-etxensively  with  its  limits- 

The  articles  of  agreement  and  capitulation,  con- 
cluded at  Fort  Jacksoriy  and  ratified  in  1815,  from  its 
more  recent  date,  and  the  circumstances  which  led 
to  it,  may  be  consulted  relative  to  the  existing  rela- 
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tion.s  between  the  federal  and  state  oovernraents,  and 
the  Creek  tribe  of  Indians;  so  far,  at  least,  as  these 
relations  depend  on  the  state  of  treaties  with  Indians 
inhabiting  a  state  of  the  union.     It  is  not  that  this 
treaty,  or  capitulation,  declares  any  great  change  in 
the  condition  of  the  tribe,  within  their  circumscribed 
limits;  but   we  under^:tand,   as  historical  facts,  and 
which  are  declared  by  the  instrument  itself,  that  the 
nation  had  violated,  by  wanton  and  cruel  acts  of  kos- 
tiUty,  all  former  treaties  between  them  and  the  United 
States;  and  consequently  had  forfeited  all    claim  of 
protection,  or   other  rights,   previously    secured  to 
them  by  treaty.     By  this  latter  treaty,-  all  the  former 
stipulations  were  renewed,    which  were  deemed  ne- 
cessary and  proper  to  be  continued,  and  to  which  the 
United  States  conserjted,  viz  :  that  they  would  **guar- 
anty  to  the  Creek  nation  the  integrity  of  all  their*  re- 
served territory ;''  that  the  nation  should  abandon  all 
communication   w^ith  any  British,  or  Spanish  post, 
garrison,  or  town  ;  and  should  refuse  to  admit  among 
them,  any  agent,  or  trader,  Vvithout  license  from  the 
President;  that  the   United  States  should  have  the 
right  to  estabhsh  milirary  posts,  and  trading  houses, 
within   the  guaranteed  territory;  and  a  right  to  the 
frQe>   navigation   of  all  its   waters ;  and   that  perma- 
nent peace  should  exist  between  them  and  the  United 
States,  and  the  ncighborirg  tribes. 

This  examination  issuincieat  to  shew,  that  nothing 
in  the  early  history  cf  the  Creeks,  or  in  the  subse- 
quent trc:jties  to  which  tiicy  are  a  party ;  nor  in  the 
political  relations  between  this  s^ate  and  the  United 
States,  can  have  the  cfrl^ct  to  extend  the  en^pire  of 
the  tribe,  or  to  deny  to  tins  state  any  cf  the  jK)wers 
of-  sovereignty  v/uich  prop?,rly  belong  to  otheir  states 
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of  the  union,  within  whose  limits  tribes  of  Indians 
reside.  The  circumstance  of  this  state  having  no 
claim  fo  the  soil  occupied  by  the  Indians,  is  imma- 
terial to  the  question  of  sovereignty.  They  having 
only  Jhe  usufructuary  interest,  whether  the  fet  be 
in  this  state  or  the  United  States,  is  a  matter  in 
which  the  Indian  tribes  liave  no  interest  or  concern. 
Nor  does  the  right  of  ultimate  domain  in  the  United 
States,  warrant  the  increase  of  extraordinary  federal 
jurisdiction  over  the  same  country,  as  I  shall  pre- 
sently attempt  to  prove. 

Hence  it  results,  that  all  the  powers  and  preroga- 
tives, claimed  and  established  by  the  potentates  of 
Europe,  over  the  tribes  within  their  respective  do- 
minions in  America,  may,  with  no  less  propriety,  be 
applied  to  the  Creek  tribe  by  our  governments.  As 
a  further  illustration  of  those  rights,  in  the  view  of 
the  Federal  Judiciary,  further  reference  may  be  had 
to  the  opinion  of  the  Supreme  Court,  in  the  case  cited 
of  Johnson  v.  Mcintosh.  Marshall^  Chief  Justice, 
says,  the  United  States  maintain,  as  all  other  nations 
have  done,  *'  that  discovery  gave  an  exclusive  right 
to  extinguish  the  Indian  title  of  occupancy,  either 
by  purchase,  or  by  conquest;  and  gave  also,  a  right 
to  such  a  degree  of  sovereignty,  as  the  circumstances 
of  the  people  would  allow  them  to  exercise." 

Again,  the  same  opinion  declares  that  the  BritLsh 
government,  which  was  originally  ours,  and  whose 
rights  have  passed  to  the  United  States,  "asserted  a 
title  to  all  the  lands  occupied  by  the  Indians,  within 
the  chartered  Itmits  of  the  British  colonies.  It  as- 
serted also,  a  limited  sovereignty  over  them,  and  the 
exclusive  light  of  extinguishing  the  title  which  oc- 
cupancy gave  them.    These  claims,"  says  he,-  ''hm 


Digitized  by  VnOOQ iC 


JANUARY  TERM.  1832.  *  355 


CALDWELL  VS.    THE   STATE. 


been  maintained  and  established  as  far  west  as  the 
river  Mississippi,  by  the  swordP  And  further,  that, 
"  however  this  restriction  may  be  opposed  to  natural 
right,  and  to  the  usage  of  civilized  nations,  yet  if  it 
be  indispensable  to  that  system  under  which  tlje 
country  has  been  settled,,  and  be  adapted  to  the  ac- 
tual condition  of  the  two  people,  it  may  perhaps  be 
supported  by  reason,  and  certainly  can  not  be  reject* 
ed  by  Courts  of  justice." 

As  respects  the  pretension  of  empire  in  the  Indian 
tribes,  within  the  chartered  limits  of  the  states,  it  is 
a  claim  which  has  been  found  to  involve  incalculable 
difficulty  and  embarrassment ;  and  such  must  be  the 
unavoidable  consequences  of  it,  so  long  as  the  evils 
of  conflicting  sovereignty  are  perpetuated.  It  is, 
however,  a  subject,  concerning  which,  the  Supreme 
Court  of  the  union  has  recognized  principles^  assum- 
ed by  the  states,  which  that  Court  cannot  retract, 
and  which  the  states  cannot  yield. 

In  "TAc  Cherokee  case,  {Jan.  1831,)  Marshall 
Chief  Justice,  in  declaring  the  opinion  of  the  Court, 
remarks,  "the  bill  requires  us  to  control  the  legisla- 
tion of  Georgia,  and  to  restrain  the  execution  of  its 
physical  force.  The  propriety  of  such  an  interposi- 
tion by  the  Court,  may  be  well  questioned.  It  sor 
vours  too  much  of  exercise  of  political  power^  to  be 
Tvithin  the  province  of  the  judicial  departments^ 

In  the  same  case,  and  in  reference  to  the  same 
claim  of  Indian  soreteignty,  in  opposition  to  that  of 
the  state,  Johnson,  Justice,  observes,  "  I  cannot  en- 
tertain a  doubt  that  it  is  one  of  a  polttical  character 
altogether,  and  rvholly  unfit  for  the  cognizance  of  a 
judicial  tribunal:  there  is  no  possible  view  of  the 
subject  that  I  can  perceive,  in  which  a  Court  of  jus* 
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tice  can  take  jurisdiction  of  the  questions  made  in 
the  bill." 

The  fact  that  the  Indian  tribes,  while  remaining 
in  their  truly  anomalous  state  and  condition,  have 
been,  ez  necessitate^  allowed  to  maintain  the  relations 
of  peace  and  war,  does  not  prove  their  right  to 
general  empire.  .The  general  government  has  been, 
and  must  remain,  incompetent  to  the  extension  of 
general  municipal  authority  over  tribes  in  the  situa- 
tion of  these ;  because,  the  power  has  not  been  dele- 
gated by  the  states,  and  to  do  so,  would  violate  state 
sovereignty.  In  this  state,  as  well  as  some  others,  it 
had,  until  recently,  been  considered,  by  the  ruling 
power,  impracticable,  or  inexpedient,  (and  perhaps 
some  thought  it  unconstitutional)  to  extend  state  juris- 
diction over  the  resident  tribes.  While,  therefore, 
such  has  been  the  situation  of  the  tribe,  and  they 
were  necessarily  •  left  to  govern  themselves  as  they 
chose,  the  United  States  have  occasionally  exercised 
the  relations  of  peace  and  war  with  them ;  but  in 
doing  so,  the  nation  has  never  thought  it  necessary 
to  observe  the  checks  and  restraints  which  the  Con- 
stitution has  thrown  around  the  war-making  pcnver^ 
By  the  Constitution,  Congress  alone  has  power  "  to 
declare  war ;"  but  after  many  wars  have  been  waged 
with  various  tribes,  our  Code  of  statutes  contains 
no  declaration  of  war  against  Indians.  The  several 
tribes  having  been  placed  under  subjection  to  the 
United  States,  and  located  within  the  same,  the  power 
to  suppress  resistance,  or  any  internal  commotion  by 
them,  and  to  punish  any  hostilities  they  may  com- 
n>it,  is  necessarily  incident  to  the  national  sovereign- 
ty ;  and  to  the  duties  of  the  commander-in-chief,  in 
preserving,  protecting  and  defending  the  Constitution. 
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Were  it  necessary,  for  the  consolation  of  the  phi- 
lanthropist, longer  to  discuss  the  rights  of  the  go- 
vernment to  exercise  the  powers  a?^sumed,  and  of  the 
citizens  to  share  the  wilderness  with  the  aborigines, 
the  authority  of  Valtel — Book  1,  cA.  18,  sec.  209 — 
may  be  invoked :  he  says,  a  celebrated  question  to 
which  the  discovery  of  the  new  world  has  princi- 
pally given  rise,  is,  whether  a  nation  may  lawfully 
take  possession  of  some  part  of  a  vast*  country,  in 
which  there  are  none  but  erratic  9iations,  whose 
scanty  population  is  incapable  of  occupying  the 
whole?  We  have  already  observed,  in  establishing 
the  obligation  to  cultivate  the  earth,  that  those  na- 
tions cannot  exclusively  appropriate  to  themselves 
more  land  than  they  have  occasion  for,  or  more 
than  they  are  able  to  snttle  and  cultivate.^'  Pur- 
ther,  he  says,  "  the  earth,  as  we  have  already  ob- 
served, belongs  to  mankind  in  general,  and  was  de- 
signed to  furnish  them  with  subsistence  :  if  each  na- 
tion had,  from  the  beginning,  resolved  to  appropriate 
ta  itself  a  vast  country,  that  the  people  might  live 
by  hunting,  fishing  and  wild  fruits,  our  globe  would 
not  be  sufficient  to  maintain  a  t^nth  part  of  its  inha- 
bitants. We  do  not  therefore  deviate  from  the  views 
of  nature  in  confining  the  Indians  within  narrow  li- 
mits." 

No  founder  of  any  American  colony  has  been 
more  generally,,  or  perhaps  more  justly  eulogised,  for 
bis  moderation  and  humanity  to.  the  Indians,  than 
William  Penn.  He  has  rendered  his  fame  immortal 
by  his  acknowledged  generosity  or  magnanimity  in 
purchasing  lands  of  the  Indians,  instead  of  taking  them 
under  his  British  charter,  as  all  concede  he,  and 
others,  had  authority  to  do,  and  as  they  must  have 
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had,  to  entitle  them  to  encomium  for  forbearing  to  do  so. 

The  same  writer  says,  '*  we  can  not  help  praising 
the  moderation  of  the  English  Puritans,  who  first  set- 
tled in  New-England ;  who,  notwithstanding  their 
being  furnished  with  a  charter  from  their  sovereign, 
purchased  of  the  Indians,  the  lands  of  which  they  in- 
tended to  take  possession.  This  laudable  example 
was  followed  by  William  Penn,  and  the  colony  of 
Quakers  that  he  conducted  to  Pennsylvania," 

We  can  not,  however,  suppress  the  reflection,  as 
the  fact  constitututes  part  of  our  authentic  history, 
that  the  prices  given  by  the  Puritans,  (Penn  and  o- 
thers,)  were  scarcely  more  than  nominal,  compared 
with  the  then  value  of  the  lands  :  or  with  th6  prices 
which  the  United  States  have  repeatedly  offered  to 
the  various  tribes  in  different  states.  The  prices 
originally  given,  were  doubtless,  in  most  instances, 
less,  and  so  considered,  than  would  have  been  the 
expense  of  occupying  the  same  lands,  forcibly,  against 
the  consent  of  the  Indians ;  nor  is  it  to  be  forgotten, 
that  the  Indians  were  then  numerous  and  formidable; 
and  that  policy  may  have  been' strongly  united  with 
humanity  in  dictating  the  terms  by  which  the  Indian 
titles  were  extinguished. 

It  is  gratifying  to  know,  that  liberal  and  humane 
as  the  Uuit<3d  States  have  uniformly  been  in  relation 
to  the  aboriginal  inhabitants,  the  course  of  the  Fede- 
ral Government,  continues  to  evince  no  less  magnan- 
imity ;  that,  (notwithstanding  complaints  of  some  to 
the  contrary)  the  national  character  in  this  respect, 
never  shone  with  more  lustre  than  at  present :  that 
from  motives  of  humanity,  and  a  regard  to  long  usage 
and  custom,  the  General  and  State  Governments  ac- 
'inowledge  the  right  of  all  the  tribes,  as  well  in  the 
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States  as  Territories,  to  the  occupancy  of  their  lands; 
their  right  to  cede^  them  to  the  United  States,  or  an 
individual  Stale,  according  to  the  circumstances ; 
and  their  right  to  protection,  &c. 

The  facts  are  also  identified  with  the  history  of  our 
country,  that  the  government  continues  its  uniform 
practice  of  tendering  to  the  Indians,  (such  as  have 
not  yet  accepted,)  more  than  just  and  liberal  induce- 
ments to  relinquish  their  right  of  occupancy  within 
the  States,  and  emigrate  to  the  west ;  that  it  has 
evinced  the  utmost  solicitude  to  avoid  coercion  against 
them;  that  among  other  means  used  to  avoid  the  ne- 
cessity, and  tempt  them  to  move,  it  has  tendered  an 
extensive  grant  of  lands  West  of  the  Mississippi — 
one,  not  included  w^ithin  the  chartered  limits  of  any 
Stat6 — better  adapted  to  the  habits  and  pursuits  of 
the  Indians  than  their  present  restricted  and  exhaust- 
ed possessions ;  and  where  tljey  can  have,  not  only 
the  absolute  right  of  soil,  but  different  and  higher  as- 
surances of  less  restricted  empire. 

It  has  long  been  the  settled  policy  of  the  govern- 
ment, to  prevent,  if  possible,  by  negociation  with  the 
tribes,  any  conflict  of  sovereignty,  or  other  rights,  be- 
tween them  and  the  States  they  inhabit ;  and  M'bich 
would  doubtless  have  succeeded  ere  this,  with  the 
Alabama  tribes,  had  not  the  cupidity  of  the  more  art- 
ful few,  triumphed  over  the  servility  of  the  more  ig- 
norant majorities.  Under  such  circumstances,  the 
sympathies  to  arise  in  their  favor,  from  the  exercise 
of  State  sovereignty  over  them,  would  appear  less  ra- 
tional than  fanatical. 

.  To  maintain  the  position  I  assume,  that  the  pro- 
priety of  extending  the  jurisdiction  of  the  State,  in- 
volves a  question  of  expedienq/j  the  fact  is  material, 
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that  by  various  ces.sions,  by  the  Creeks,  and  the  con- 
sequent separation  of  their  tribe  from  all  others  ex- 
cept the  Cherokees,  the  size  of  their  territory  had 
been  greatly  reduced  ;  and  that  by  emigration  the 
same  efFfect  had  been  produced  on  the  number  of  in- 
habitants. The  reduction  had  been  such  before  the 
date  of  the  statute  in  question,  that  this  tribe  were 
not,  I  conceive,  distinguishable,  in  principle,  from 
many  of  the  tribe?i,  or  remnants  of  Indians,  remaining 
in  many  of  the  States  of  the  Union,  over  which  the 
respective  governments  have  long  exercised  jurisdic- 
tion. 

The  fact  has  not  escaped  me,  that  there  is  nothing 
in  the  record  shewincr  theorijj^inal  sizeor  reduction  of 
the  Creek  Nation  ;  but  it  is  equally  true,  that  there 
is  nothing  shewing  that  they  are  not  the  smallest 
remnant,  totally  incapable  of  the  most  abject  govern- 
ment 

Hence,  if  the  size  of  the  tribe  be  material,  refer- 
ence to  the  history  of  the  country  is  unavoidable, 
and  may  be  rightfully  had  in  all  such  cases.  That 
the  size  is  material,  to  sustain  the  argument,  that  the 
^  question  is  one  of  expediency,  to  be  decided  by  the 
Legislature,  appears  to  me  to  be  evident,  from  the 
known  fact,  that  the  different  States  and  Territories 
of  the  Union,  contain  tribes  of  every  grade  and  num- 
ber, from  the  most  powerful  to  the  most  insignificant, 
imaginable. 

It  will  be  seen  from  the  statutes  of  the  different 
states,  that  many  of  them,  before  and  since  the  adop- 
tion of  th^  Federal  Constitution,  have  exercised  the 
right  of  passing  laws  in  relation  to  the  Indians  with- 
in their  limits;  not  6nly  to  secure  and  protect  the 
lands,  and  regrrlate  commerce  between  them  and  the 
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whites;  but,  in  many  instances,  they  haVe  subjeeted 
the  Indians  to  ordinary  municipal  regulations-;  and 
more  generally,  have  extended  criminal  jurisdictioa 
alone,  over  their  territory. 

Of  the  various  acts  of  the  kind  referred  to,  a  few 
only  need  be  noticed ;  and  first,  one  of  New  York, 
passed  in  1822,  entitled  ''  an  act  declaring  the  juris- 
diction of  the  Courts  of  the  -State,"  and  pardoning 
Tommy  Jemmy,  The  preamble  recites,  among  other 
state  rights,  that  "  the  sole  and  exclusive  cognizance 
of  all  crimes  and  offences,  committed  within  this 
state,  belongs,  of  right,  to  Courts  holden  under  the 
Constitution  and  laws  thereof,  as  a  necessary  attri- 
bute of  sovereignty,  except  only  crimes  and  offences, 
cognizable  in  the  Courts  deriving  jurisdiction  under 
the  Constitution  and  Laws  of  the  United  States." — 
And  further,  that  "it  has  become  necessary,  as  well 
to  protect  the  said  Indian  tribes,  as  to  assert  and 
maintain  the  jurisdiction  of  the  Courts  of  the  State, 
that  provision  should  be  made  in  the  premises" — 
therefore,  the  act  proceeds  to  declare  full  power  and 
jurisdiction  accordingly.  By  the  sannle  act  it  was 
declared,  that  Tommy  Jemmy,  an  Indian  of  the  Se- 
neca tribe,  having  been  indicted  for  the  murder  of  .. 
an  Indian  woman  of  the  same  tribe,  compaitted  with- 
in the  same  reservation;  and  it  having  been  repre- 
sented, that  the  alleged  murder  had  been  committed 
under  pretence  of  Indian  authority — therefore,  he 
should  be  pardoned. 

Thus  the  great  state   of  New  York  has  asserted 
sovereignty  over  Indians,  who,  according  to  the  Ian-  • 
guageof  the  Court  of  Errors,  of  that  state — GoodeB 
vs.  Jackson* — "pnce  formed  the  fiercest  and  most  for*  «ao  John* 
midable  oonfederacyof  Indian  republics  ever  known 
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in  North  America;  and  who,  by  their  prowess  and 
enterprise,  held  distinct  tribes  of  Indians  under  do- 
minion and  tribute  ;*'  but  who,  after  the  settlement  of 
the  colony,  and  their  communication  with  the  whites, 
had  degenerated  and  descended,  by  gradual,  but  per- 
ceptible degrees,  from  their  original  elevation. 
In  a  previous  trial  of  the  case  here  referred  to, 
188.  before  the  Supreme  Court  of  that  state,*  lancer, 
Chief  Justice,  in  delivering  the  opinion  of  the  Court, 
on  the  same  subject,  remarks,  "  we  do  not  mean  to 
say  that  the  condition  of  the  Indian  tribes,  at  former 
and  remote  periods,  has  been  that  of  subjects  or  citi- 
zens of  the  state.  Their  condition  has  been  gradual- 
ly changing,  until  they  have  lost  every  attribute  of 
sovereignty,  and  become  entirely  dependent  upon, 
and  subject  to  our  government.  I  know  of  no  halt 
way  doctrine  on  this  subject.  We  either  have  an 
exclusive  jurisdiction,  pervading  every  part  of  the 
state,  including  the  territory  held  by  the  Indians,  or 
we  have  no  jurisdiction  over  their  lands,  or  over 
them,  whilst  acting  within  their  reservations.  It 
cannot  be  a  divided  empire;  it  must  be  exclusive  as 
rfegards  them,  or  us.''  It  is  said  there  were  then 
about  6,000  Indians  in  New  York. 

The  Courtof  Errors  reversed  the  judgment  of  the 
Supreme  Court ;  but  the  merits  of  that  controversy 
are  immaterial  to  the  question  before  us;  the  lan- 
guage of  those  Courts  is  quoted  only  to  shew  the 
light  in  which  Indian  tribes,  residing  within  the  char- 
tered limits  of  other  states  of  theunion,  are  viewed  by 
them.  The  opinion  of  the  Courtof  Errors,  also  denied, 
that  thej^  Indians  were  citizens  of  the  state,  and  re- 
marked, "  one  community  may  be  bound  toanotber,  by 
A  very  unequal  alliance,  and  still  be  a^sovereign  state :' 
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that,  ''though  a  weak  state,  in  order  to  provide  for  its 
safety,  should  place  itself  under  the  protection  of  a 
more  powerful  one,  yet  according,  to  Vattel,''  if  it  re- 
serves to  itself  the  right  of  governing  its  own  body,  ■©c. 5  & 6.' 
it  ought  to  be  considered  as  an  independent  state." 
There  are  several  kinds  of  submission,  says  this  same 
Jurist/  The  submission  may  leave  the  inferior  na-bBi.ch.i6. 
tion  apart  of  the  sovereignty,  restraining  it  only  iu***^'^^** 
certain  respects,  or  it  may  totally  abolish  it,  or  •  the 
lesser  may  be  incorporated  with  the  greater  power, 
so  as  to  form  one  single  state,  in  which  all  the  citi- 
zens will  have  equal  privileges," 

That  Court,  I  think,  failed  in  their  attempt  tp 
identify  the  Indian  tribes  with  allies  of  the  first  de- 
scription. They  rely,  mainly,  on  the  ppsition,  th|it 
the  Indians  were  not  subjects,  born  within  the  pj^r/- 
view  of  the  law ,^  because  not  born  in  obediejice  to 
the  state,  but  under  the  dominion  of  their  tribes. 
What  would  be  the  weight  of  this  argument,  if  th? 
superior  power  had,  or  should  assert  and  maintain 
its  claim,  of  exclusive  sovereignty,  under  the  right 
of  discovery  and  ponquest,  or  either;  that  the  In* 
diaus  should  cede  all  their  lands  and  remain  in  th^ 
state;  or  ceding  part  or  none,  should  dwindle  to  .a 
condition  so  degenerate  and  feeble  as  to  be  wholly 
incapable  of  self-government ;  which  latter,  the  legij^T 
Jature  of  thjit.state  declares  to  have  been  their  (x>udUio|i 
ia  il§22;  at  least,  that  the  legislation  of  the  state  h^d 
become  necessary  to  the  protection  of  the  Indians.  This 
doctrine  of  partial  sovereignty,  remaining  in  the  iiifp- 
i:ior,  by  the  terms  or  submission,  I  consider  entirely 
incompatible  with  the  sovereign  rights  of  the  states 
within  their  chartered  limits  ;  and  no  less  inconsis- 
tent with   the  political   relations  of  the  general  and 
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state  governments,  as  established  by  the  letter  and 
spirit  of  their  Constitutions.  I  maintain  that  this 
reservation  of  partial  sovereignty  cannot  exist,  within 
the  states,  bs  a  permanent  obligation,  either  to  the 
United  States,  or  the  Indian  tribes ;  that  it  can  exist 
only  as  a  matter  of  comity,  expediency,  or  policy,  in 
the  discretion  of  the  states  respectively ;  and  con- 
tinue so  long  only  as  these  motives  shall  command 
the  forbearance  of  the  state. 

The  Court  of  Errors,  however,  predicated  their  de- 
x^ision  and  reasons,  mainly,  on  the  condition  of  the 
Indians  forty  years  previously,  (when  they  were  much 
more  fierce  and  formidable,)  at  which  time,  the  right 
then  in  contest  was  said  to  have  accrued.  In  allusion 
to  the  act  of  that  state,  of  18^2,  asserting  jurisdiction 
and  pardoning  the  Indian,  they  say,  "  admitting  that 
this  act  completely  annihilated  the  national  charac- 
ter and  sovereign  attributes  of  the  Six  Nations,  what 
has  this  fact  to  do  with  the  inquiry,  how  those  rela- 
tions stood  forty  years  ago,''  when  the  right  in  ques- 
tion vested  ?  they  do  not  expressly  deny  the  power 
of  the  state  to  annihilate  the  sovereignty  of  the  na- 
tion ; .  but  decide  they  had  not  done  so  at  the  time 
referred  to. 

There  would  appear  much  less  difl9culty  in  identi- 
fying the  New  York  Indians,  and  others  in  like  condi- 
tion, with  the  latter  description  of  allies,  given  by 
Vattel,  "  where  the  lesser  may  be  incorporated  with 
the  greater  power,  so  as  to  form  a  singk  state,  in 
which  all  the  citizens  will  have  equal  privileges." 
And  if  it  be  found  inexpedient  to  grant,  to  all,  full 
citizenship  at^first,  but  only  progressively,  the  prin- 
ciple is  equally  sustainable.  The  act  of  New  York 
(1822,)  as  fully  prostrated  the  Indian  sovereignty,  as 
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any  more  comprehensive  legislation  could  have  done  ; 
and  it  appears  to  have  been  sustained  by  the  Judiciary. 

To  shew  the  views  of  the  British  government,  at  a 
comparatively  recent  date,  it  may  not  be  irrelevant 
to  quote  a  section  of  an  act  of  Parliament,  in  1803. 
It  is,  **that  from  and  after  the  passage  of  this  act, 
all  offences  committed  within  any  of  the  Indian  ter- 
ritories, or  parts  of  America,  not  within  the  limits  of 
either  of  the  said  provinces  of  Upper  or  Lower 
Canada,  or  of  any  civil  government  of  the  United 
States,  shall  be,  and  shall  be  deemed  to  be,  offences  of 
the  same  nature,  and  shall  be  tried  in  the  same  man- 
ner, and  subject  to  the  same  punishment,  as  if  the  same 
had  been  committed  within  the  provinces  of  Upper 
or  Lower  Canada." 

The  act  of  Congress,  *'to  regulate  trade  and  in- 
tercourse with  the  Indian  tribes,  and  to  preserve 
peace  on  the  frontiers,"  is  also  relied  on.  for  the  pri- 
soner, in  opposition  to  the  jurisdiction  of  the  state. 

Among  other  regulations,  it  provides  that  the 
Courts  of  each  of  the  Federal  Districts,  in  which 
any  offender  against  this  act  shall  be  apprehended ; 
or,  agreeably  to  the  provisions  thereof,  shall  be 
brought  for  trial,  shall  have  full  jurisdiction  of  all 
crimes  and  misdemeanors  against  the  same. 

One  of  the  sections  provides,  that  if  any  citizen 
shall  go  into  any  town,  settlement,  &c.,  of  any  tribe 
of  Indians,  and  there  commit  murder  on  any  Indian, 
of  any  tribe  in  amity  with  the  United  States,  the  of- 
.fender  shall  suffer  death.  '    • 

The  act  "  to  provide  for  the  punishment  of  crimes 
and  offences,  committed  within  the  Indian  bounda- 
ries," subjects  offences  committed  in  any  Indian  -ter- 
ritory, which,  if  committed  within  the  sole  jurisdic- 
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tioa  of  the  United  States,  would  be  subject  to  con- 
viction and  punishment  to  like  proceedings  in  the 
United  States  Courts — provided  no  Indian  treaty,  be 
thereby  infringed  ;  and  that  such  jurisdiction  shall 
not  extend  to  any  offence  coramitted  by  one  Indian 
against  another  within  any  Indian  boundary. 

Consistently  with  the  spirit  of  our  Federal  and 
State  Governments,  the  acts  of  Congress,  as  well  as 
various  treaties  referred  to  must  have  been  mainly  in- 
tended, as  far  as  respects  the  exercise  of  judicial  pow- 
er over  Indian  territory,  to  establish  the  relation  be- 
tween the  United  States  and  Indian  tribes,  while  the 
latter  occupied  lands  embraced  only  by  territorial 
forms  of  goverhmeat ;  und  which,  from  their  recent 
organization,  sparce  population,  and  subjection  to, 
and  dependence  on  the  general  government,  were  in- 
competent to  the  efficient  exercise  of  full  sovereign- 
ty. Far  diflfercnt,  according  to  the  fundamental  prin- 
ciples of  the  union,  are  the  powers  and  privileges  of 
the  state  governments.  If,  hov/ever,  it  be  conceded, 
that  the  treaties  and  statutes  referred  to,  were  par- 
tially intended  to  apply  also  to  tribes  of  Indians  in- 
habiting the  states,  it  co\ild  only  have  been,  as  al- 
ready suggested,  for  a  limited  time,  during  the  in- 
fancy of  the  states ;  or,  while  any  particular  tribe 
should  remain  so  savage,  fierce,  or  formidable,  as  to 
render  it  impractiqable,  or  inexpedient,  to  subject 
them  to  state  empire.  Such,  we  find,  is  not  the  rela- 
tive condition  of  this  state  and  the  Creeks. 

•The  position,  with  others,  has  been  assumed  in 
argument,  that  the  admission  of  Alabama  into  the 
union,  with  defined  boundaries,  cannot  confer  juris- 
diction commensurate  with  these  limits,  because,  it 
would  be   to  confer  greater  powers  oa  the  grantee 
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than  the  grantor  possessed.  The  tendency  of  this  ar- 
gument would  be,  to  prove  that  the  jurisdiction  be- 
longs to  the  Creek  tribe.  It  would  be  an  intolerable 
proj)osition,  that  a  citizen  of  the  United  States^  under 
the  Constitution  thereof,  and  of  this  state,  should  be 
subjected  to  the  Creek  mode  and  manner  of  trial 
and  punishment.  It  is  a  power  claimed,  perhaps, 
by  no  tribe,  but  yielded  to  the  United  States  by 
either  the  express  or  implied  stipulations  of  various 
compacts  or  treaties,  and  which  the  latter  have  claim- 
^,  so  far  as  such  jurisdiction  i^'^as  deemed  compati- 
ble with  federal  and  state  empire.  The  fact,  that 
such  power  has  never  been  claimed,  or  tolerated,  in 
favor  of  any  tribe,  by  any  American  treaty,  furnishes 
a  strong  argument  against  the  existence  of  Indian 
right  of  sovereignty,  in  any  respect,  after  the  earliest 
time  when  the  state,  inhabited  by  them,  finds  it  ex- 
pedient to  extend  its  jurisdiction  over  them. 

The  19th  section  of  the  intercourse  law,  seems  to 
have  contemplated  the  necessity  of  such  a  reserva- 
tion of  state  authority— it  provides,  that  the  act 
"  shall  not  be  construed  to  prevent  any  trade  or  inr 
tercourse  with  Indians  living  on  lands  surrounded  by 
settlements  of  the  citizens  of  the  United  States,  and 
l)eing  within  the  ordinary  jurisdiction  of  any  of  the 
individual  states."  Statutes  are  to  be  construed  ac- 
cording to  their  reason  and  spirit,  without  a  scrupu- 
lous regard  to  their  literal  expressions.  The  reason 
and  necessity  for  the  extension  of  the  jurisdiction 
over  the  Creek  country,  in  its  present  state,  is  sub- 
stantially such  as  above  contemplated.  The  Creek 
tribe,  as  also  the  Cherokees  adj<rining,  "are  sar- 
rounded  by  settlements  of  the  citizens  of  the  United 
States."     It  cannot  be  required,  that  they  should  be 
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inhabitants    of  the  same   state;  nor    that  the    sur- 
rounded Indians  should  be  of  the  same  tribe — neither 
requisition  could    be  made   without  the  grossest  ab- 
surdity.     Surely,   the  Indian  authority   cannot  de- 
rive strength,    from  the  circumstance  of  their  being 
located  on  aline,  or  lines,  dividing  two,  three, or  more 
states;  nor  from  any  given   number  of  Indians  be- 
ing divided  into  two,  or  more  distinct  tribes.     If  such 
construction  prevail,  the  consequence  must  be,   that 
the  very  circumstances  which  render  them  more  ob- 
noxious and  embarrassing  to  the  citizens,  by  bring- 
ing their  governments  into  conflict   with  those  of 
several  states,  instead  of  one;  or  by  leaving  them  a 
more  impotent  and  degenerate  community,  from  their 
division  into  distinct  tribes,  would  have  the  effect  to 
rivet  them  permanently  on  the  state,  or  states.     The 
Creek  claim  to  distinct  empire  is,  in  principle,  but 
the  same  that  it  would  have  been,  had  their  territory 
been  removed   on  the    east,   a  few  miles  from  the 
Georgia  line,  and  on  the  north,  as  many   from  the 
Cherokees;  and  if  the  intermediate  spaces  had  been 
occupied  by  freeholders,  or  intruders,  citizens  of  the 
United  States.     The  argument,   that  this  provision 
can  only  apply  to  tribes  that  were,  at  tfie  passage  of 
the  laWf  (1802)  thus  surrounded  by  citizens,  would 
appear  equally  refined  and  preposterous.     The  law 
is  general  in  relation  to  the  Indians  in  the  states,  and 
territories  -of  the  union.     The  governmeut  was  the 
only  party  to  it.     It  is  not  in  the  nature  of  a  com- 
pact, operating  on  the  parties  only,  and  to  be  varied 
by  their  mutual  consent ;  but  it  stands  as  a  law  of 
the  union,  establishing  rules  uniform  and  universal, 
requiring  a  construction  to  suppress  the  evils  and  ad^ 
vance   the  remedy — to  be    appli^  to    each  tribe, 
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when*3ver  its  stale  and  conrlitiori  shall  justify  and  re- 
quire it.  T113  law  imports  no  designatioa  of  the 
iiiJividaal  tribss,  or  nations,  to  wliich  it  do3s,  or  does 
not  apply,  but  merely  dofiiies  the  general  priur.iple  of 
its  application ;  the  most  important  of  which  is,  that 
it  does  not  apply  to  prevent  trade,  or  intercourse,  with 
Indians  living  "within  the  ordinary  jurisdiction  of 
any  of  the  individual  states,''  at  the  time  when  the 
question  of  sovereignty,  or  jurisdiction  may  arise. 

In  all  the  British  charters  for  American  colonies, 
and  in  the  articles  of  agreement  and  cession  between 
the  United  States  and  Georgia,  (though  including 
Indian  tribes,)  are  to  be  found  express  cessions  of 
sovereignty  to  the  grantees ;  on  the  contrary,  it  has 
never  been  deemed  necessary,  nor  is  there  an  in- 
stance of  a  cession  from  any  Indian  tribe,  in  which 
the  right  of  sovereignty  is  expressed  as  .a  part  of  the 
rights  ceded. 

In  determination  of  these  vexed  questions  of  con- 
flicting empire,  it  may  not  be  irrelevant  to  notice, 
OTiefly,  how  they  stood  under  the  confederation ;  and 
wliat  changes  have  been  since  effected  in  the  politi- 
cal relations  of  the  parties. 

It  is  declared,  {article  2,)  that  "each  state  retains 
its  sovereignty,  freedom  and  independence,  and  every 
power,  jurisdiction,  and  light,  which  is  not  by  this 
confederation  expressly  delegated  to  the  United  States 
in  Congress  assembled." 

{Article  9.)  The  United  States  in  Congress  assem- 
bled, shall  have  the  sole  and  exclusive  right  and 
power  of  "regulating  the  trade  and  managing  all  the 
affairs  with  the  Indians,  not  members  of  any  of  the 
states :  provided  the  kgislatioe  right  of '  any  state^  rvitkr 
in  its  own  Umits,  be  not  infringedy  or  violated.'^ 
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The  CJonstitution  subsequently  adopted,  contem- 
plated the  extension  of  jurisdiction  over,  at  least, 
some  of  the  tribes  ;  (as  many,  and  at  such  times,  ac- 
cording to  reasonable  inference,  as  the  states  might 
deem  expedient;)  one  evidence  of  it  is,  that  Indians 
subjected  to  state  tsixation,  are  authorised  to  be  in- 
cluded in  the  federal  census. 

Nor  is  there  found  in  the  Federal  Constitution, 
more  than  in  that  of  our  state,  any  authority  in  the 
United  States,  to  exercise  the  right  of  sovereignty 
over,  or  regulate  intercourse  with,  the  Indian  tribes. 
The  relative  powers  of  the  federal  and  state  govern- 
ments have  been  permanently  established,  by  the 
sacred  fundamental  principles  of  the  union ;  so  that 
they  cannot  be  essentially  varied,  even  by  mutual 
consent,  unless  by  an  alteration  of  the  Constitution, 
in  the  manner  therein  prescribed. 

The  relation,  is  strongly  demonstrated  by  the  Zd 
^ectiofiy  ^tk  article  of  the  Constitution,  which  pro- 
vides, "that  new  states  may  be  admitted  by  the  Con- 
gress into  the  union ;  but  no  new  state  shall  be  form* 
ed,  or  erected,  within  the  jurisdiction  of  any  other 
state,  nor  any  state  be  formed  by  the  junction  of  two 
or  more,  states,  or  parts  of  states,  without  the  consent 
of  the  legislatures  of  the  states  concerned,  as  well  as 
of  the  Congress."  It  further  declares,  that  "  Con- 
gress shall  have  power  to  dispose  of,  and  make 
all  needful  rules  and  regulations,  respecting  the  ter- 
ritory, or  other  property,  belonging  to  the  United 
States;  and  nothing  in  this  Constitution  shall  be  so 
construed  as  tff  prejudice  any  claim  of  the  United 
States,  or  of  any  particular  state.'' 
5FM»n  R.  '^^®  Supreme  Court  of  the  Union,  in  the  case  of 
*•  the  Cherokee  Nation  vs.   Gem^gia,^   appears  to  have 

left  the  relation  of  the  Indian  tribes  to  the  United 
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States,  in  an  awkward  dilemma.  The  opinion  de- 
livered by  Marshall,  Chief  Justice,  raised  the  pre- 
liminary question,  whether  that  Court  had  jurisdic- 
tion of  the  case.  He  remarks,  "  the  3d  article  of 
the  Constitution  describes  the  extent  of  the  judicial 
power.  The  second  section  closes  an  enumeration 
of  the  cases  to  which  it  is  extended,  with  **  contro- 
versies" between  a  state,  or  the  citizens  thereof,  and 
foreign  states,  citizens,  or  subjects" — that  a  subse- 
quent clause  of  the  same,  gives  the  Supreme  Court  • 
original  jurisdiction  in  all  cases  in  which  a  state  shall 
be  a  party.  The  party  defendant  may  then  unques- 
tionably be  such  in  this  Court.  May  the  plaintiff 
sue  in  it  ?  Is  the  Cherokee  nation  a  foreign  state,  iu 
the  sense  in  which  that  term  is  used  in  the  Constitu- 
tion." 

He  continues,  "  their  counsel  have  shewn  conclu- 
sively, that  they  are  not  a  slate  of  theunmi,  and  in- 
sist that,  individually,  they  are  aliens,  *  not  owing 
allegiance  to  the  United  States."  He  also  sayg, 
'*the  condition  of  the  Indians  in  relation  to  thfe 
United  States,  is,  perhaps,  unlike  that  of  any  other 
two  people  in  existence.  In  the  general,  nations 
not  owing  a  common  allegiance,  are  foreign  to  ettch 
other.  The  term,  foreign  nation,  is,  with  strict  pro^ 
priety,  applicable  by  either  to  the  other.  But  the 
relation  of  the  Indians  to  the  United  States,  is  mark- 
ed by  ])eculiar  and  cardinal  distinctions,  which  exist 
no  where  else." 

After  advanoiniT  oilier  views  ajrainst  their  claim  to 
tlie  capacity  of  a  foreign  nation,  the  Court  decides, 
that  "they  may  more  correctly,  perhaps,  be  denomi- 
nated ch)uc3iic  depcndtmi  ?iatio7is'' — that  **they  occu- 
py a  territory  to  which  ue  assert  a  title  independent 
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of  their  will,  which  rnirst  take  effect  in  point  of  pos* 
•  session,  when  their  right  of  possession  ceases :  mean- 
while, they  are  in  a  state  of  pupilage.  Their  rela- 
tion to  the  United  States  resembles  that  of  a  ward 
to  his  guardian."  Supposing  such  to  be  the  true  rela- 
tion, whose  right  and  privilege  is  it  to  terminate  this 
wardship  and  pupilage  ?  or  by  whom,  and  in  what 
way,  are  they^to  be  governed  while  it  continues? 
The  only  way  it  ever  has  been,  or  can  be,  effectually 
•  done,  is  by  the  action  of  the  state  government,  and 
that  by  the  extension  of  its  laws,  as  has  been  done 
by  the.statute  iii  question.  It  was,  as  we  have  seen, 
an  authority  with  which  the  state  was  invested,  be- 
fore the  adoption  of  the  Federal  Constitution,  and 
which  has  never  been  transferred,  or  relinquished. 
The  contrary  was  not,  on  that  occasion,  maintained 
by  the  Supreme  Court. 

In  as  much  then,  as  the  Indian  nations  are  not  to 
be  regarded,  either  as  foreign  states,  or  states  of  the 
union;  but  are  unlike  .any  other  people  in  existence; 
their  right  to  a  separate  existence,  and  that  within 
regular  constitutional  states  of  the  union,  is  found  to 
be  not  more  anomalous,  than  embarrassing  to  the 
states.  Locally  and  politically,  they  are  excluded 
from  every  portion  of  the  world,  except  the  United 
States.  They  can  have  no  allianceSy  confederaim, 
intercoursey  or  commerce^  with  any  foreign  nation. 
They  have  yielded  these  rights,  by  various  compacts, 
or  treaties,  with  our  general,  or  state  governtnents. 

In  *Mhe  Cherokee  case"  referred  to,  Chief  Justice 
Marshall^  in  reference  to  these  tribes,  remarks,  they 
and  their  country  are  considered,  by  fcrcign  nations, 
as  well  as  by  ourselves,  as  being  ^o  completely  len- 
der the   sovereignty    and    don>inion   of  the    United 
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States,  that  any  attempt  to  acquire  their  lands,  or  to 
form  a  political  connection  with  them,  would  be  con- 
sidered, by  all,  as  an  invasion  of  our  territory,  and 
^n  act  of  hostility. 

In  the  same  case,  Johnson^  Justice,  observes, 
**  when  this  country  was  first  appropriated,  or  con- 
quered hiy  the  crown  of  Great  Britain,  they,  (the 
tribes  of  Indians,)  certainly  were  not  known  as  mem- 
bers of  the  community  of  nations;  and  if  they  had 
been,  Great  Britain,  from  that  time,  blotted  them 
from  among  the  race  of  sovereigns.  From  that  time. 
Great  Britain  considered  them  as  her  subjects,  rvhen- 
ever  she  chose  to  claim  their  allegiance  ;  and  their  coun- 
try as  hers  both  in  soil  and  sovereignty.  All  the  forbear- 
ance exercised  towards  them,  was  considered  as  vol- 
untary ;  and  as  their  trade  was  more  valuable  than 
their  territory,  for  that  reason,  and  not  from  any 
supposed- want  of  right  to  extend  her  laws  over  them, 
did  she  abstain  from  doing  so."  Further,  he  says, 
"  they  have  in  Europe  sovereign  and  demi-sovereign 
states,  and  states  of  doubtful  sovereignty;  but  this 
(the  Indian)  state,  if  it  be  a  state,  is  still  a  grade  be- 
low them  all ;  for  not  to  be  able  to  alien,  without 
permission  of  the  remainder  man  or  lord,  places 
them  in  a  feudal  dependence." 

If  it  be  suggested,  that  the  United  States  govern- 
ment has  recognized  the  Indian  tribes  as  states,  or 
nations,  by  holding,  various  treaties  with  them,  my 
reply  is,  that  names  may,  or  may  not,  be  very  mate- 
rial. If  the  government  should  enter  into  any  le- 
gal agreement,  or  compact,  with  an  individual,  cor- 
poration, or  voluntary  asj;ociation  of  persons,  and 
should  entitle  it  a  treaty,  instead  of  agreement,  com- 
pact, grant,  or  charter,  and  no  undue  privileges  were 
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claimed  under  it,  by  virtue  of  the  name,  no  injury 
could  result  from  the  misnomer.  So,  with  the  Indiau 
treaties — they  must  have  effect  according  to  their  li- 
gitimate  natviro,  regardless  of  their  title;  and  if  the 
opinion  be  correct,  that  the  tribes  are  not  such  na- 
tions, or  stateis  as  were  contemplated  by  the  Consti- 
tution ;  not  such  as  the  United  States  are  au- 
thorised to  form  ''treaties'  with,  in  the  diplomatic 
sen::"j  of  the  t^^nn,  fand  which  may  become  a  part  of 
the  supreme  law  of  the  land,)  the  titlewith  which 
they  h'are  been  dignified,  cannot  give  them  that  vir- 
tue, nor  prove  that  the  government  could  not,  right- 
fully, make  such  compacts  as  they  have  done,  to 
answer  other  purposes  as  therein  expressed." 

The  validit}^  of  th c3sc  treaties  has  seldom  come  in 
question,  nor  can  it  often ;  because  they  are,  doubt- 
less, binding  on  the  Indians  as  parties ;  and,  general- 
ly, binding  on  the  United  States,  because  authonsed 
to  dispose  of  the  public  lands,  or  at  least  extinguish 
the  Indian  title  to  it:  and  regruiate  commerce  with 
the  Indian  tribes;  and  also,  because  the  latitude  cf 
this  treaty-making  power,  with  Indian   tribes,  is  «3 
defined  and  circiMireribv'i'd,  by  rights  constitutionally 
established,  that  a  violation  of  them  would  scarcely 
be  attempted.  This  doctrine  was  recognized,  and  for- 
cibly expressed  by  the  American  Commissioners,  dur- 
ing the  negotiations  at  Ghent.   **  The  treaty  of  Greea- 
ville,''  say  they,  '*  neither  took  from  the  Indians  the 
right  which  they  had  not,    ox  selling  lands    within 
the  jurisdiction  cf  the  United   States,  to  foreign  gr- 
vernments,  or  subjects ;    nor  ceded  to  them  the  right 
of  exercivsing  exclusive  juris^diction  within  tlie  bour.- 
dary    line  as^ij^ned.     It  was  merely    declaratory  of 
the  public  law.  in  relation  to  tlio  partief^,  founded  on 
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principles  previously  and  universally  recognized." 
'Relying  on  the  foregoing  review  as  establishing 
the  positions,  that  the  Indian  tribes  are  not  states,  en- 
titled to  any  conetitutionnl  right  of  empire,  after  the 
individual  states  embracing  them,  deem  it  expedient 
to  incorporate  them;  and  that  the  Creek  tribe  have 
no  jurisdiction  of  crimes  similar  to  the  one  in  ques- 
tion ;  it  only  remains  to  be  sliewn,  by  further  illustra- 
tration,  that  the  federal  judiciary  has  not  the  juris- 
diction, at  least,  exclusively  of  the  stale  authority; 

The  Indians  have  an  appropriate  character  and  at- 
titude assigned  them  by  the  Federal  Constitution.  It 
provides,  (8  sec.  1  art.)  that  Congress  shall  have 
power  **to  regulate  commerce  with  foreign  nations, 
among  the  several  states  and  7?  ith  tie  hidtan  tribes.'' 
Surely,  the  latter  were  intended  to  bo  distinguished 
from  each  of  the  former,  or  the  different  character 
or  epithet  would  not  have  been  used.  As  previous- 
ly remarked,  this  right  "  to  regulate  conamerce'^  is 
believed  to  have  reference  to  tribes  of  Indians  in  a 
far  different  condition  from  those  in  question — nor 
can  it  be  admitted,  that  this  right  to  regulate  com- 
merce, can  disparage  the  ordinary  right  of  state  so- 
vereignty over  the  same  country.  The  form  and 
manner  of  the  delegation  of  power,  as  well  as  the 
literal  words,  confers  on  Congress  only  the  .same 
power,  which  it  may  exercise  with  foreign  nations, 
and  among  the  several  states.  To  this  authority, 
thus  interpreted,  the  state  has  not  objected,  nor  does 
the  jurisdiction  in  question  conflict  with  this  power. 
Arid  this  is  the  clause  of  the  Constitution  mainly 
relied  upon  by  the  prisoner's  counsel,  and  all  who 
oppose  the  state's  right  of  sovereignty  over  the  tribes. 
It  then  becomes  material  to  enquire  what  has  been 
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the  prevalent  construction  of  the  clause  of  the  con- 
stitution, authorising  Congress  "to  regulate  coiri- 
merce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes  ? '  Would  it  not  be  a 
strange  heresy  to  maintain,  that  it  confers  authority, 
to  exercise  general  municipal  powers ;  or  even  to 
punish  crimes  and  misdemeanors?  If  such  belts 
effect,  it  can  not  fail  to  annihilate  the  sovereignty  of 
every  State  in  the  Union;  and  alsoof  Europe,  could 
it  be  enforced. 

That  the  clause  in  question  has  never  been  consi- 
dered, in  the  State  of  New-York,  to  aflCeet  the  ordi- 
nary rights  of  State  sovereignty,  is  fully  shewn  by 
various  decisions  of  their  highest  tribunals — Livings^ 
•9JohnsR  tonvB,  VuTi  Ingeu," — Gibbons  vs.  Ogden.\.  In  the  last 
birib.  488.  case  an  appeal  having  been  taken  to  the  Supreme  Court 
of  the  United  States,  that  Court  holding  the  powers 
of  the  State  less,  and  those  of  Congress  more  exten- 
sive than  they  had  been  adjudged  by  the  Court  of  Er- 
rors in  New-York,  reversed  the  decree  of  the  latter; 
but  in  doing  so,  recognised  a  construction  of  this 
clause  of  the  Constitution  totally  inconsistent  with 
the  magic  influence  which  has  been  recently  ascrib- 
ed to  it.  The  decision  by  Marshall,  Chief-Justice, 
remarks,  that  though  the  inspection  laws  might  have  a 
remote  and  considerable  influence  on  commerce,  the 
power  to  pass  them  did  not  arise  from  the  authority 
to  regulate  commerce.  He  adds,  "  they  act  upon  the 
subject  before  it  becomes  an  article  of  foreign  com- 
merce, or  of  commerce  among  the  States,  and  pre- 
pare it  for  that  purpose.  They  form  a  portion  of 
that  immense  mass  of  legislation  which  embraces 
every  thing  within  the  territory  of  a  State,  not  sur- 
rendered to  the  general  government :  all  v^bich  can 
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be  most  advantageously  exercised  by  the  states  them- 
selves. Inspection  laws,  quarantine  laws,  health 
laws  of  every  description,  as  well  as  laws  for  regu- 
lating the  internal  commerce  of  a- state,  and  those 
which  respect  turnpike  roads,  ferries,  &c.,  are  com- 
ponent parts  of  this  mass.  No  direct  general  power 
over  these  subjects  is  granted  to  Congress ;  and  con- 
sequently they  remain  subject  to  state  legislation."'     203^^**^^** 

I,  therefore,  arrive  at  the  conclusion,  that  the 
power  of  the  state  to  extend  its  jurisdiction  over  the 
Creek  territory,  (claiming  no  right  to  dispose  of  the 
soil,  or  dispossess  the  occupants,)  cannot  be  succes- 
fully  resisted  on  the  authority  of  the  clause  of  the 
Constitution  relating  tocomraerce— of  the  intercourse 
law  of  1802,  or  any  other  acts  of  Congress  in  rela- 
tion to  the  same- 

The  prosecuting  counsel  refers  to  clauses  in  tlie- 
Federal  Constitution,  and  to  the  act  of  Congress,  in 
pursuance  thereof,  which,  he  contends,  negative  th« 
idea  erf  jurisdiction  in  the  United  States  Courts. — 
These  clauses  are,  {art,  1,  sec.  S,)  that  Congress  shall 
have  power  to  exercise  exclusive  legislation  "over 
all  places,  purchased  by  the  cansent  of  the  legisla- 
ture of  the  state  in  which  the  same  shall  be  erected, 
{ox  forts  J  magazines,  arsenals,  dockyards,  and  otJtcr  need- 
ful buildings,'^  and  to  pass  all  laws  necessary  to  the 
execution  of  the  power.  The  act  of  Congress,  as  will 
presently  be  seen,  is  rather  more  comprehensive  in 
its  terms.  But  the  exposition  of  them  by  the  Su- 
preme Court,  at  Washington, —  United  States  vs.  Be- 
vans^ — denies  their  application  to  Indian  territory.  ^3  wheat. 
Without  stopping  to  examine  the  merits  of  the  case;  '^'^' 
which  are  unimportant  to  our  purpose,  it  is  suffi- 
cient to    say,  it  involved  .the    construction   of  the 
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clauses  of  the  Coastitutioa  referred  to,  and  of  the  3d 
section  of  the  act  of  Congress,  passed  under  the  au^ 
thoritj  of  the  same,  in  1790,  entitled  "an  act  for 
the  punishment  of  certain  crimes  against  the  United 
States,",  the  language  of  which  is,,  "that  if  any  per- 
son shall,  within  any  fort,  arsenal,  dock-yard,  maga- 
zine, or  any  other  place^  or  district  of  country ^  under 
the  sole  and  exclusive  jurisdiction  of  the  United 
States,  commit  the  crime  of  wilful  murder"  such 
person  shall  suffer  death.  MarshaUy  Chief  Justice, 
in  delivering  the  opinion  of  the  Court,  declared,  that 
"  the  jurisdiction  of  a  state  is  co-extensive  with  its 
territory ;  co-extensive  with  its  legislative  powers  :" 
and  in  reference  to  the  construction  of  the  section  of  the 
act  recited,  says,  "  when  the  sentence  proceeds  with 
the  words,  *  or  in  any  other  place  or  district  of  coon^ 
try,  under  the  sole  and  exclusive  jurisdiction  of  the 
United  States,'  the  construction  seems  irresistible, 
that  by  the  words,  other  place^  was  intended  another 
place  of  a  similar  character  with  those  previously 
enumerated,  and  with  that  which  follows.  Congress 
might  have  omitted,  in  its  enumeration,  some  similar 
place  within  its  exclusive  jurisdiction,  which  was 
not  comprehended  in  any  of  the  terms  employed,  to 
which  some  other  name  might  be  given ;  and,  there^ 
fore,  the  words  other  place,  or  district  qf  country^ 
were  added ;  but  the  context  shews  the  mind  of  the 
legislature  to  have  been  fixed  on  territorial  objects  of 
a  similar  character." 

Nothing  more  is  deemed  necessary,  to  shew  the 
total  inapplicability  of  that  authority  to  a  crime  com* 
mitted  on  Indian  territory,  for  wliich  the  United 
States  have  no  special  reservation,  for  purposes  simi- 
lar to  those  enumerated ;  that   such  places  are  not 
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embraced    by    implication ;  nor  have  the  prisoner's 
counsel  relied  on  this  authority. 

The  circumstance  of  the  United  States  having 
the  ultimate  right  of  soil,  cannot  impair  the  right  of 
spvereignty.  There  is  no  incongruity  in  the  propo- 
sition, that  the  right  to  the  public  domain  resides  in 
the  United  States,  while  the  ordinary  right  of  empire, 
over  the  same  territory,  is  vested  in  the  state  govern- 
ment. Such  is,  and  has  been;  the  condition  of  most 
or  all  the  new  states.  While  the  United  States  have 
possessed  and  exercised  the  right  to  dispose  of  the 
unappropriated  lauds,  and  even  to  remove  intruders 
from  them,  the  states,  containing  them,  have,  as  uni- 
formly, exercised  the  ordinary  municipal  govern- 
ment. 

VatteVs  doctrine,  relative  to  domain,  cannot  fully 
apply  to  the  peculiar  rights  and  relations  of  our  go- 
vernments; but  so  far  as  it  can  apply,  it  sustains 
these  positions.  He  says,*  "  the  useful  domain,  or 
the  domain  confined  to  the  rights  that  may  belong  to^ec  87. '  * 
an  individual  in  the  state,  may  be  separated  from  the 
sovereignty  ;  nnd  nothing  prevents  the  possibility  of  its 
belonging  to  a  nation  i?i  places  that  are  not  under  her 
jurisdiction.  Thus,  many  sovereig?is  have  fiefs,  and 
other  possessions,  in  the  territories  of  another  prince  ; 
in  these  cases,  they  possess  them  in  the  manner  of 
private  individuals."  The  eminent  domain,  he  de- 
tines  to  be,  '*the  right,  which  belongs  to  the  society, 
or  to  the  sovereign,  of  disposing,  in  cases  of  ne- 
cessity, and  for  public  safety,  of  alt  the  wealth  con- 
tained in  the  state." 

The  right  to  the  waste,  or  unappropriated  lands, 
within  this  state,  (which  must  include  the  lands  oc- 
cupied by  the  Indians,  if  not  before,  after  the  extin- 
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guishroent  of  •  their  title,)    however  it  might  other- 
wise have  been,  was  reserved  to  the  United  States, 
by  agreement  between  the  two  governments,  at  the 
time    of  the  admission    of  the    state  to  self-govern- 
ment.    Tlie  consequence  of  this  state  of  things,  ac- 
cording to  my  doctrine,  is,  that  while  the  United 
States   hold    the  setsi7i,  or   ultimate   fee,  and  have 
guaranteed  to  the  Indians  the   usufrucluary  interest 
in  the  soil  they  occupy,  the  state  government,  [with- 
out any  claim  to  the  soil,]  possesses  the    same  right 
of  smrereignty,  to  the  extent  of  our  chartered  limits, 
that  is  common  to  other  states  of  the  union,  under 
the   Constitution  thereof.     At  the    same  time,   the 
United  States  can  rightfully  exercise  that  degree  of 
federal  sovereignty  and  jurisdiction,  which  belongs 
to  them,  in,  and  over  other  states  of  the  union. 

The  result  of  this  investigation  is,  that  the  tribe 
in  question  cannot  be  regarded  either  as  a  foreign 
nation,  or  state  of  the  union  ;  that,,  if  from  want  of 
rank  in  the  community  of  nations,  or  states,  they 
must  be  considered  (as  denominated  by  the  Supreme 
Court  of  the  United  States,)  "a  domestic  dependent 
nation,"  in  a  state  of  *'  pupilage,"  and  unlike  any 
other  recognized  by  any  nation ;  their  wardship  has 
general  relation,  as  their  guardian,  to  the  state  whose 
limits  they  inhabit ;  with  the  exception  of  the  rights 
necessarily  incident  to  the  ultimate  right  of  domain 
remaining  in  t)ie  United  States,  and  the  power  in 
Congress  to  regulate  commerce  with  the  Indian  tribe, 
as  it  may  do  with  foreign  nations,  and,  elsewhere, 
among  the  several  states ;  that  this  guardianship  over 
the  tribe  was  vested  in  the  local  government,  (if  not 
before,)  by  the  admission  of  the  territory  to  the  pow- 
ers and    privileges   of  state  government ;  and    that 
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the  proper  time  and  manner  of  exercising  the  trust, 
(and  of  course,  abolishing  the  Indian  laws  and  cus- 
toms,) are,  and  have  been,  questions  of  grave  duty, 
resting  in  the  discretion  of  the  legislature.  I  con- 
sequently maintain,  that  the  statute  in  question  is 
constitutional  and  valid,  and  the  conviction  of  the 
prisoner  legal ;  and  that  the  judgment  must  be  af- 
firmed. 

Taylor,  J. — This  case  involves  the  question  of 
the  validity  of  the  statute,  passed  by  the  genaral  as- 
sembly of  this  state,  in  1829,  entitled,  "  an  act  to 
extend  the  jurisdiction  of  the  state  of  Alabama  over 
the  Creek  nation." 

That  act  extends  the  limits  of  the  counties  lying 
contiguous  to  the  country  occupied  by  the  Creek  In- 
dians, over  adjoining  parts  of  that  country,  and  gives 
plenary  jurisdiction,  both  civil  and  criminal,  to  the 
Courts  of  the  several  counties,  over  the  territory  thus 
added  to  them. 

Under  the.  pro  visions  of  this  act,  Caldwell  was  in- 
dicted in  the  county  of  Shelby  for  the  murder  of  an  In- 
dian, whioh*  on  the  trial,  was  proved  to  have  been 
perpetrated  within  the  Creek  country,  and  within 
the  bounds  of  that  county,  as  defined  by  the  statute. 

Caldwell  has  been  tried  and  convicted,  but  the 
question  of  jurisdiction,  which  brings  into  considera- 
tion the  constitutionality  of  the  statute  under  which 
the  conviction  has  taken  place,  was  reserved  as  novel 
and  difficult,  by  the  Judge  of  the  Circuit  Court,  for 
the  decision  of  this  Court. 

I  deem  it  unnecessary  to  transcribe  any  part  of 
the  statute;  it  is  enough  to  say,  that  its  provisions 
are  fully  adequate  to  effept  the  object  intended  by  it, 
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Nor  shall  we  fail  to  derive  aid  in  this  investigation  by 
an  examination  of  writers  on  the  law  of  nations.  So 
far  from  being  overlooked,  the  condition  of  the  In 
dians  of  North  America,  and  their  rights,  as  well  as 
the  peculiar  rights  and  privileges  of  the  European 
states,  whose  subjects  first  discovered  this  continent, 
are  largely  discussed  by  these  writers. 

Vattel  (page  92)  lays  down  the  following  doctrine : 
"  The  cultivation  of  the  soil  is  not  only  to  be  recom- 
mended by  the  government,  on  account  of  the  extra- 
ordinary advantages  that  flow  from  it ;  but  from  its 
being  an  obligation  imposed  by  nature  upon  mankind. 
The  whole  earth  is  appointed  for  the  nourishment  of 
its  inhabitants:  but  it  would  be  incapable  of  doing 
it,  was  it  uncultivated.  Every  nation  is  then  oblig- 
ed, by  the  law  of  nature,  to  cultivate  the  ground  that 
has  fallen  to  its  share ;  and  it  has  no  right  to  expect 
or  require  assistance  from  others,  any  farther  thari 
as  the  land  in  its  possession  is  incapable  of  furnish- 
ing it  with  necessaries.  Those  people,  like  the  an- 
cient Germans,  and  the  modern  Tartars,  who,  hav- 
ing fertile  countries,  disdain  to  cultivate  the  earth, 
and  choose  rather  to  live  by  rapine,  are  wanting  to 
themselves,  and  deserve  to  be  exterminated  as  savage 
and  pernicious  beasts.  There  are  others,  who,  to 
avoid  agriculture,  would  live  only  by  hunting  and 
their  flocks.  This  might,  doubtless,  be  allowed  in 
the  first  ages  of  the  world,  when  the  earth,  without 
cultivation,  produced  more  than  was  sufficient  to  feed 
its  few  inhabitants.  But  at  present,  when  the  human 
race  is  so  great  multiplied,  it  could  not  subsist  if  all 
nations  resolved  to  live  in  that  manner.  Those  who 
still  retain  this  idle  life,  usurp  more  territories  than 
they  would  have  occasion  for,  were  they  to  use  honest 
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labor,  and  have  therefore  no  reasoa.to  complain,  if 
other  nations,  more  laborious  and  too  closely  confin- 
ed, come  to  possoss  a  pnrt.  Thus,  though  the  con- 
quest of  uncivilized  Peru  and  Mexico  was  a  noto- 
rious usurpatiop,  the  estaUirJifnent  of  many  colonies 
on  the  continejit  of  North  A.nerica  may,  on  their  con- 
fining themselves  7vithin  just  bounds y  be  extensioely 
larvful  The  people  of  these  vast  countries  rather 
overran  than  inhabited  them/' 

Again,  the  same  writer  uses  the  following  lan- 
guage ;  (page  153-4) — "There  is  another  celebrated 
question,  to  which  the  discovery  of  the  new  world 
has  principally  given  rise.  It  is  asked  if  a  nation 
may  lawfully  take'  possession  of  a  part  of  a  vast 
country,  in  which  there  are  found  none  but  erratic 
nations,  incapable,  by  the  smallness  of  their  num- 
bers, to  people  the  whole  ?  We  have  already  ob- 
served, in  establishing  the  obligation  to  cultivate  the 
earth;  that  these  nations  cannot  exclusively  appro- 
priate to  themselves  more  land  than  they  have  occa- 
sion for,  and  which  they  are  unable  to  settle  and  cul- 
tivate. Their  removing  their  habitations  through 
these  immense  regions,  cannot  be  taken  for  a  true 
and  legal  possession;  and  the  people  of  Europe,  too 
closely  pent  up,  finding  land  of  which  these  nations 
are  in  no  particular  want,  and  of  which  they  make 
no  actual  and  constant  use,  may  lawfully  possess  it, 
and  establish  colonies  there.  We  have  already  said 
that  the  earth  belongs  to  the  human  race  in  general, 
and  was  designed  to  furnish  it  with  subsistence:  if 
each  nation  had  resolved,  from  the  beginning,  to  ap- 
propriate to  itself  a  vast  country,  that  the  people  ^ 
might  live  only  by  hunting,  fishing,  and  wild  fruits,  our 
globe  would  not  be  sufficient  to  maintain  a  t^nth* 
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part  of  its  present  inhabitants.  People  then  have 
not  deviated  from  the  views  of  nature,  in  confining 
the  Indians  within  narrow  limits.  However,- we 
cannot  help  praising  the  moderation  of  the  English 
.puritans  who  first  settled  in  New  England;  who, 
notwithstanding  their  being  furnished  with  a  charter 
from  their  sovereign,  purchased  of  the  Indians  the 
land  they  resolved  to  cultivate." 

Again  (page  228) — **  No  nation  can  appropriate 
to  itself  a  too  disproportion ed  extensive  country." 

These  doctrines  are  maintained  by  Martens,  Mon- 
tesquieu, and  every  respectable  writer  who  has  treat- 
ed on  the  same  subject. 

It  thus  appears  that  the  human  family  is  divided, 
by  these  writers,  into  two  classes.  1st.  Agricul- 
turists, or  those  who  use  the  earth  in  that  way  which 
is  calculated  to  secure  the  subsistence  and  happiness 
of  the  greatest  number  of  inhabitants,  and  whose 
possessions,  therefore,  cannot  be  rightfully  invaded  ; 
and,  2nd,  Those  who  are  erratic  in  their  habits,  who 
do  not  use  the  soil  over  which  they  roam,  but  live 
either  by  rapine  and  violence,  or  depend  upon  the 
precarious  supplies  afforded  by  hunting,  fishing,  Bjnd 
wild  fruits.  The  country  which  the  latter  "over- 
run rather  than  inhabit,''  may  be  lawfully  occupied 
by  those  of  other  nations  who  intend  to  appropriate 
it  to  agricultural  purposes,  if  they  "  confine  them- 
selves to  just  bounds :"  that  is,  as  I  understand  it, 
leave  an  ample  territory  to  these  nomadic  tribes  to 
subsist  upon  by  becoming  cultivators  of  the  soil, 
and  to  furnish  them  with  necessary  supplies  by  their 
usual  pursuits,  until  they  can  effect  the  necessary 
change  in  their  mode  of  life. 

If  this  is  not  the  view  which  is  taken  of  these 
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wandering  tribes  and  hordes,  why  the  compliment 
which  is  paid  by  Vattel  to  the  English  puritans  who 
first  settled  New  England.  If  he  did  not  consider 
their  charters  as  vesting  them  with  ample  authority 
to  possess  themselves  of  so  much  of  the  Indian  lands 
within  their  limits  as  they  chose  or  were  able  to  do, 
without  making  any  compensation  to  the  aboriginal 
occupants,  why  praise  those  early  settlers,  because 
"  notwithstandiug  their  being  furnished  with  a  char- 
ter from  the  sovereign,  they  purchased  of  the  Indians 
the  land  they  resolved  to  cultivate?"  But  more 
especially,  if  this  sovereign  himself  had  no  legal 
right  to  touch  a  foot  of  those  lands,  except  such  as 
he  acquired  by  treaty,  by  what  mode  of  reasoning 
could  the  author  come  to  the  conclusion,  that  the 
puritans  had  exhibited  a  moderation  and  forbearance 
towards  the  inhabitants  of  the  forest,  which  demand- 
ed the  tribute  of  his  praise? 

It  is  obvious  that  ihis  writer  believed,  that  the 
European  discover  of  a  country  possessed  by  wan- 
dering tribes  of  Indians,  had  a  right  to  appropriate 
to  himself  so  much  of  their  territory  as  he  required, 
to  be  used  for  the  purpose  of  tillage,  and  that  he  con- 
sidered the  charters  which  were  granted  to  our  an- 
cestors, by  the  King  of  Great  Britain,  as  conveying 
this  right. 

To  sustain  the  constitutionality  of  our  statute,  it 
is  not  necessary  to  show  a  right  in  the  sovereign  of 
civilized  nation,  discovering  a  country  inhabited  by 
wandering  savages,  to  appropriate  any  part  of  their 
soil  to  the  use  of  his  subjects :  for  the  statute  does 
not  authorise  the  possession  of  a  solitary  Indian  to 
be  disturbed :  but  to  avoid  the  possibility  of  coming 
to  an  erroneous   conclusion  to  the  injury  of  the  In- 
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dians,  and  to  have  every  proper  analogy  before  me  to 
assist  in  forming  an  opinion  upon  the  subject  of  ju- 
risdiction, I  have  thought  it  right  to  bring  to  my  aid 
the  doctrines  which  have  obtained  in  the  civilized 
worid,  with  respect  to  the  right  of  soil  in  Indian 
lands. 

To  avoid  every  probability  of  error  on  this  sub- 
ject, I  will  now  enter  into  an  examination  of  the 
views  of  some  of  the  European  sovereigns,  whose 
subjects  first  discovered,  and  who  established  colonies 
in  different  parts  of  this 'continent;  and  of  our  an- 
cestors, the  first  emigrants  from  Europe,  to  the  coun- 
try now  included  within  the  limits  of  the  Unitd 
States :  with  regard  to  the  power  which  they  pos- 
sessed. 

It  would  be  a  waste  of  tinne  to  produce  proof  that 
that  the  territory  within  those  discoveries,  was  con- 
sidered by  all  the  civilized  world  as  annexed  to,  and 
forming  a  part  of  the  dominions  of  the  state  whose 
subjects  made  the  discovery.  This  has  not,  in  the 
argument  of  this  case,  nor,  I  believe,  upon  any  other 
6ccasion,  been  controverted.  It  has  uniformly  been 
considered  as  much  an  aggression  for  another  nation 
to  intrude  upon  its  domain,  as  upon  any  other  of  its 
possessions.  Nor  had  any  other  state  a  right  to  carry 
on  any  intercourse  with  the  inhabitants  of  the  dis- 
covered country  without  the  consent  of  the  sovereign 
who  held  by  discovery,  although  ninety-nine  out  of 
every  hundred  of  those  inhabitants  might  have  been 
Indians,  and  probably  were.  It  is  true,  unless  some 
indication  of  an  intention  to  occupy  the  country  was 
given  by  the  discoverer,  it  was  open  to  the  first 
power  which  did  occupy  it,  and  in  such  case  the  lat- 
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ter  power  possessed  all   the  rights  and  privileges  of 
dominion. 

Notwithstanding  frequent  wars  took  place  between 
European  nations  on  account  of  their  American  pos- 
sessions, many  of  which  originated  in  disputes  about 
boundaries,  yet  the  principle  here  laid  down  was 
never  contested.  For  information  on  this  subject, 
the  inquirer  may  successfully  resort  to  the  able  opin- 
ion of  Chief  Justice  Marshall,  delivered  in  the  case  „  „„. 

^     X  »  ^^  T  1*.  '      ^  Wheat. 

of  Johnson  vs.  Mcintosh  571. 

It  is  useless,  for  practical  purposes,  now  to  in- 
quire, by  what  authority  these  discoverers  obtained 
for  their  government  such  extensive  rights  over  this 
immense  continent,  and  the  numerous  nations  who  in- 
habited it?  Or  whether  nature  has  given  this  power 
to  agriculturists,  over  hunters  or  fishermen  ?  The 
power  has  been  in  constant  exercise  for  centuries,' 
and  it  is  not  for  courts  of  justice  to  found  their  deci- 
sions upon  abstract  speculations,  but  upon  law,  and 
precedent  having  the  force  of  law. 

The  acts  of  the  sovereigns  of  Europe,  from  the 
first  discovery  of  America,  show  that  they  maintain- 
ed their  rights  in  those  parts  of  it  which  were  dis- 
covered by  their  subjects  respectively,  to  be  afe  am- 
ple and  their  jurisdiction  as  complete,  as  property  in 
the  soil,  and  dominion  over  the  country  could  make 
them. 

The  charter  granted  by  the  King  of  Spain  to  Co- 
lumbus, is  expressed  as  follows:  **In  order  that  in 
the  said  islands  and  mainland,  which  are  discovered 
and  shall  be  discovered  hereafter  in  said  ocean,  in  the 
parts  mentioned  of  the  Indies,  the  inhabitants  of  all 
that  country  may  be  better  governed,  we  give  you 
such  j)Ower;  and  aril  rmd  criminal  jurisdiction'''  &c. 
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This  jurisdiction,  it  will  be  recollected,  was  for  the 
*'  better  government  of  the  inhabitants,"  when  the 
only  "  inhabitants"  were  natives. 

Queen  Elizabeth's  charter  to  Sir  Humphrey  Gil- 
bert, authorised  him,  "at  all  times  hereafter  to  dis- 
cover, find,  search  out,  and  view  such  remote  heathen 
and  barbarous  lands,  countries,  and  territories,  not 
actually  possessed  of  any  christian  prince  or  people, 
as  to  him,  his  heirs  and  assigns,  shall  seem  good, 
and  the  same  to  have,  hold,  occupy  and  enjoy,  to 
him,  his  heirs,  and  assigns  forever;  with  all  commo- 
dities, jurisdictions y  and  royalties,  by  sea  and  land! 
And  further,  shall  have,  hold,  and  occupy  all  the  ml 
of  all  such,  &c.,  and  of  all  cities,  castles,  towns,  and 
villages  in  the  same,  with  the  rights,  royalties,  and 
jurisdictions^''  &:c. 

The  one  to  Sir  Walter  Raleigh,  grants  '*  all  the 
soil  of  all  such  lands,  territories,  and  countries,  to  be 
discovered  and  possessed  ai;  aforesaid,  and  of  all  such 
cities,  castles,  towns,  villages,  and  places  in  the  same 
with  the  royalties,  franchises,  and  jurisdictions,''  &c. 

All  the  charters  granted  by  the  Kings  of  England, 
were  equally  ample.  That  to  Massachusetts,  gives 
authority  "to  take  and  to  hold  that  part  of  New-En- 
gland, &c.  and  all  the  islands,  rivers,  ports,  havens, 
waters,  fisheries,  mines,  raiuorals,  jurisdictions,"  &^ 

It  thus  appears  that  the  different  potentates  of  Eu- 
rope, so  far  from  regarding  the  Itidian  tribes  as  sove- 
reign nations,  whose  jurisdiction  within  their  domin- 
ions was  sacred,  paid  no  respect  to  tfeeir  internal  re- 
gulations, or  even  their  right  to  the  soil,  but  proceed- 
ed todistribute  the  land  and  to  exercise  their  own  ju- 
risdiction, as  they  would  have  done  had  the  Indians 
not  existed. 
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The  charter  to  Connecticut  gives  a  general  power 
to  make  war  on,  "  and  upon   just  causes  to  invade 
and  destroy  the  natives  or  other  enemies  of  the  said 
colony."    It  must  be  borne  in  mind  that  this  charter 
was  granted  before   the  settlement  of  Connecticut,   . 
and  in  contemplation  of  that   event.     I  would  ask, 
what  is  meant  by    the  words  "just  causes."     Had 
this  chartered  company  any  right,  according  to  the 
opinion  of  those  who  deny  the  power  of  the  State  to 
pass  the  law  in  question,  to  set  a  foot  on  the  lands  of 
the  sovereign  nations  who  resided  within  the  limits 
of  the  Connecticut  grant,  and  who  are  therein  de- 
nominated "  the  natives?"     Suppose  these  "natives" 
had  refused  to  sell  an  acre  of  their  domains  to  the 
emigrants,  but  permitted  them  to  land   upon  their 
coast,    and   they  had  proceeded  to  erect  houses  to 
dwell  in,  and  open  plantations  for  cultivation,  with- 
out any  express  permission  from  their  landlords,  and 
these  landlords  had  then  requested  them  to   leave 
their  shores,  declaring  that  they  could  not  consent  to 
receive  them  as  inmates  of  their  country,  nor  permit 
them    to  possess   lands  within    their   limits;  what 
would    have  been  the  conduct  of  these  "  moderate 
puritans?"     Would  they  have  felt  that  they  were 
aliens  in  a  foreign  empire,  and  bound  to  comply  with 
the   requisitions  of  the  ruling  powers?     Or  would 
they  have  treated  the  demand  for  their  departure  with 
contempt,  and  viewed  any  attempt  to  enforce  it  as 
"jiist  cause   for  war?"      In  a    word,    would   they 
not  have  considered  themselves  landlords  and  not 
tenants,   and  an  attempt  to  dispossess  them  of  the 
fruit8  of  their  industry  and  toil,  as  ample  cause,  not 
for  war,  (the  charter  does  not  use -this  term  of  equali- 
ty when  speaking  of  the  resident  Indians,)  but  "to 
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invade  and  destroy  the  natives?"  And  yet  surely 
the  kitidness  of  the  Indians,  in  extending  hospitality 
to  them  in  the  first  instance,  instead  of  at  once  expel- 
ling them  from  their  shores,  could  give  no  title  to  the 
territory  which  they  occupied.  It  is  a  general  regu- 
lation in  civilized  communities,  that  aliens  shall  not 
hold  a  fee  simple  title  to  land,  and  what  is  to  pre- 
vent the  sovereigns  of  the  wilderness  from  adopting 
and  enforcing  the  same  policy  ?  It  appears  to  me 
absurd,  that  any  sovereign  should  grant  a  large  ex- 
tent of  country  to  a  company  and  vest  in  them  the 
fee  in  the  soil,  and  extensive  political  privileges,  uni- 
formly including  jurisdiction,  over  the  natives  of  the 
'  country  in  express  terms,  when  he  believed  that  he  had 
himself  no  right  to  exercise  jurisdiction  over  the  coun- 
try nor  ownership  over  the  soil,  and  that  both  resided 
in  distinct  independent  nations  then  inhabiting  the 
granted  territory.  I  know  it  is  said,  that  these  grants 
conveyed  the  ultimate  fee,  that  they  contemplated  a 
purchase  of  the  possession  from  the  Indians,  who 
were  viewed  as  the  rightful  occupants,  and  who 
could  not  be  dispossessed  without  their  consent.  But 
the  whole  history  of  the  western  world,  contradicts 
this  assertion.  The  Spaniards,  the  Dutch,  the  French, 
the  English,  all  took  possession  of  great  part  of  the 
countries  they  discovered  without  regard  to  any  title 
in  the  first  inhabitants,  and  extended  their  settlements 
and  territories  as  their  wants  required.  The  charters 
obtained  by  the  early  settlers,  expressly  granted  the 
right  of  soil  and  jurisdiction,  and  meant  what  they 
said.  A  great  part  of  Virginia,  and  of  the  other 
Southern  States,  and  of  Kentucky  and  Tennessee 
were  taken  possession  of,  not  because  the  Indians 
agreed  that  it  should  be  done,  but  because  thd  whites 
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willed  to  do  it.     It  is  true,  that  most  of  the  country, 
particularly   in  th^  two  latter  states,   was  ceded  by 
treaties,    but  the  cessidhs  were    generally   made  hy 
treaties  of  peaqp  ^  the  termination  of  hostilities  be- 
tween the  white  and  red  ipa^l  which  had  been  pro- 
ducefl  by  tlic  occupation  of  the  lands  of  the  latter  by 
the  former,   and  often    reli^qiiishecj  a  claim  to  that,  ' 
great  part  of  which  had   before  j|een    wrested  from 
their  possession.     The  authority  "to  invade  and  de-. 
str6y  the  natives,"  conferred  by  the  kings  of  Eng- 
land upon   the  colonists,  carries  irresistible  proof  ta 
my  mind;  that  the  grantor  considered  himself  lord 
and    r%htful   sovereign   of    these   domains.  '    Th.e 
po>j(Br  conferred  was  not  to  declare  war,  ^)ut  "  to  in- 
vadoiftftd  destroy,"   manifesting  tliat  no  declaration 
o£  war  was  necessary,    no  conformity  to  the  usages   ' 
existing  among  civilized  nations  intended,  no  boun- 
daries to  be  regarded,  bat  the  pursuit  to  be  ocfijtin lied 
wherever  the  foe  coujd  be  found,  until  this  savage" 
enemy  wis  ''destroyed."     Would^it  not  be  a  mosf 
extraordinary  departure  from  all  civilized  usage,,  fbr 
one   nation    to  authorise  a  part  of  its  subjects  .  "for 
just  causes,"  of  course  to  be  determined  on  by  them, 
''to  invade  and  destroy,"  the  citizens  or  subjects  of  a 
neighboring  state,  and  would  not  such  an  act  be  justly 
viewed  as  hostile  iri  its  character  ? 

The  fact  that  by  far  the  greater  portion  of  the- 
territory  within  the  United  States  which  V^s  be^n 
obtained  from  the  Indians,  has  been  procured  by  pur- 
chase, can  not  weigh  greatly  in  this  investigation,' 
when  it  is  recollected,  that  the  con'sideratipn  paid  for  * 
it,  was  always,  until  recently,  merely  nominal,  and 
that  true  policy  required  that  these  fierce  nations, 
\vhich  generally  surrounded  the  settlements  of  the 
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whites  on  every  side,  except  the  one  washed  by  the 
ocean,  should  be  conciliated.     Nor  is  the  cirQum- 
stance  that  they  were,  in  parly  days,  usually  left  un- 
der the  government  of  their  own  peculiar  customs, 
any  argument  against  ti|^  right  of  the  colonizing  na- 
tions to  exercise  jurisdiction  over  them.  » No  benefi- 
•cial  effect  could  have  respited  from  an  effort  of  this 
kind,  and  its  only  tendency  would  have  been  to  have 
aroused  the  jealousy  of  the   Indians,   and   excited 
their  combined  efforts   against  their  new  neighbors, 
when  thu§  informed  that  the  whole  country  was  con- 
^dered  as  Sjubject  to  their  sway.       -• 

Additional  light  may  be  obtained  on  this  subject 
of  Indian  privileges,  by  reference  to  a  speech  of  fjj^T. 
Stuart,  superintendent  of  Indian  affairs,  made«t%the 
Indians  at  Mobile,  soon  after  the  conclusion  of  peaq^ 
in  1763.  The  following  \»  an  extract  from  thatspeech  : 
"  Lastly,  I  inform  you  that  it  is  the  King's  order  to 
all  his  governors  and  subjects,  to  treat  the  Indians 
with  justice  and  iiumanity,  and  to  forbear  all  en- 
croachments on  the  territories  allotted  to  them;  ac- 
cordingly all  individuals  are  prohibited  from  pur- 
chasing any  of  your  lands.  But  as  you  know  that 
your  white  brethren  can  not  feed  you  when  you  visit 
•them,  unless  you  give  them  ground  to  plant,  it  is  ex- 
pected that  you  will  cede  lands  to  the  king  for  that 
purpose.  But  whenever  you  shall  be  pleased  to  sur- 
render any  of  your  territories  to  his.  majesty,  it  must 
be  done,  for  the  future,  at  a  public  meeting  of  your 
nation,  when  the  governors  of  the  provinces  or  the 
superintendent  shall  be  present,  and  obtain  the  con- 
sent of  aU  your  people.  The  boundaries  of  your 
hunting  grounds  will  be  accurately  fixed,  and  no.  set- 
tlement be  permitted  to  be  made  upon  them.     As 
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you  may  be  assured  that  all  treaties  with  you  will  be 
faithfully  kept,  so  it  is  expeqted,  that  you  ilso,  will 
be  careful  strictly  to  observe  them." 

Here  the  Indian  "  hunting  grounds"  are  spoken 
of  as  being  '^  allotted"  to  them  by  the  King ;  a 
strange  phraseology,  if  the  King's-  land^were;  in 
fact,  to  be  allotted  to  him  by  th^ndians.  And  so 
careful  was  this  superintendent,  lest  he  should  Com*  •  . 
pfomit  the  Mghts  of  his  master,^  that  h6  used  the  ex- 
pression "Indian  hunting  grounds,"  not  "Indian 
lands."  Is  it  not  evident  that  he  considered  the  In- 
dians as  occupying  these  lands  for  the  pufpose  of 
hunt%g,  by  the  permission,  and  at  the  discretion  of 
tbe  King.  He  has  "allotted"  them,  laid  off  the 
boitodaries,  and  although  he  will  not  permit  his  sub- 
jects to  encroach  on  these  "hunting  grounds,"  aiid 
expects  "  the  consent  of  all  your  people"  when  you 
agrefe  to  contract  your  limits,  yet  as  your  white  breth- 
ren "  will  want  ground  to  plaftt,"  it  is  expected  thrft 
you  cedle  "lands  to  the  KingjAt^hat purpose."  The 
amount  of  all  which,  seems  t^e.this.-«-The  King 
has  in  kindness  still  permitted  you  to  occupy  these 
lands  aii  hunting  grounds.  He  is  perfectly  satis^ed, 
that  at  the  request  of  the  governors  of  his  province^, 
or  hi«  superintendent,  you  will,  for  .the  merest  trifle, 
agree  to  contract  the  limits  of  the  country  thus  •al- 
lotted" to  you,  whenever  his  subjects  may  require 
more  land  for  the  extension  of  their  settltements,  and 
lie  is  willing  to  give  you  this  trifle,  because  it  is  much 
better  to  have  your  friendship  on  these  terms,  than 
to  have  your  lands  for  nothing,  but  your  enmity  as 
the  consequence.  It  may  be  said,  that  the'  Indians 
can  not  be  presumed  to  have  understood  the  peculiar 
meaning  of  the  word  ""allotted,"  and,  therefore,  could 
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not  kave  yielded  any  right  or  privilege  by  not  ob- 
jecting to  the  usfe  of  it.  The  inquiry,  however,  is 
not,  how  did  the  Indians  understand  this  language, 
but  how  was  it  undirstood  by  the  sovereign  whose 
agent  employed  it  ?  It  has  never  been  supposed  that 
the  wil^  savage,  tribes  who  inhabited  this  continent 
•in  the  sixteienth  and  seventeenth  centuries,  consider- 
ed their  lands  as  the  property,  or  themselves  as  the 
subjects  of  the  different  European  powers  who  claim 
ed  them  as  such,  nor  did  they  doubt  tJtieir  right  to 
treat  and  trade  with  whom  they  pleased;  especially 
those  yhp  roamed  at  a  distance  from  the  white  settle- 
ments. They  had  as  little  idea  of  the  re^^ints 
which  they  are  admitted  iio  have  been  subject  to,  as 
any  others.  Can  it  be  believed  that  the  Cnerojfees 
of  that  day  believed  that  the  fee  of  their  lands  was 
vested  in  the  King  of  Great  Britain,  subject  only  to 
their  occupancy,  and  that  he  could  make  a  valid 
grant  of  that  fee  evem  to  the  spot  in  the  centre  of  the 
nation  upon  whicli  they  met  to  hold  their  counsels, 
to  a  citizen,  of  London? 

It  is  not  our  business  to  ascertain  the  opinions  of 
the  Indians  as  to  the  relative  situation  which  they 
occupied  to  the  European  governments  which  plant- 
ed colonies  among  them;  but  the  understanding  of 
th%  civilized  world  is  what  we  wish  to  know. 

The  proclamation  issued  by  the  King  of  Great 
Britain  in  1763,  soon  after  the  ratification  of  the  ar- 
ticles of  peace,  contains  the  following  sentence. 
*  "  And  we  do  further  declare  it  to  be  our  royal  will 
.  and  pleasure,  for  the  present,  to  reserve  under  our 
sovejeignty,  protection,  and  dominion^  for  the  use  of 
the  said  Indians,  all  the  land^and  territories,  lying 
to  the  westward  of  the  sources  of  the  rivers  wliich 
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fall  iato  the  sea,  from  the  west  and  north  west  as 
aforesaid."  • 

Tl^ere  is  contained  in  thess  words  the  plain  reser- 
vation of  a  right  to  determine  the  Indians  **use'*  at 
pleas;are.  But  be  this  as  it  may,  there  is  a  manifest 
declarati(m  of  sovereignty  and  /iirisdictian,  .  To  be 
within  the  "dominion"  is synonomons  to  being  with^ 
in  the  government  or  junsdiction  of  the  author  of  the 
proclamation. 

I  think  I  have  shewn  that  the  European  monarchs 
who  held  colonies  in  the  western  world,  considered 
themselves  as  having  the  right  of  the  soil,  but  more 
especiflly  of  jurisdiction  throughout  their  western  do- 
minions ;  and  that  they  did  not  take  actual  possession 
of  the  lands  and  bring  the  Indians  within  the  direct 
control  of  their  civil  tribunals,  resulted  alone  from 
what  was  considered  the  dictate  of  true  policy. 

I  oome  now,  in  the  course  which  I  have  laid^down 
for  my  gt)vernment  in  this  investigation,  to  an  ex- 
amination of  the  acts  of  some  of  the  British  colonial 
legislatores  relative  to  'the  Indians,  passed  before  the 
revolutioa.  And  I  propose  to  embrace  in  this  ex- 
amination some  of  tke  statutes  providing  for  th©^  pun- 
ishmient  of  individual  Indians  for  offences  commit- 
ted in  th*  countr;^  occupied  by  the  whites,  with  the 
view  of  ascertaining  whether  they  were  considered 
to  be  clothed  with  all  the  privileges  of  citizens  or 
subjects  of  a  fqfeign  government,  or  were  viewed  as 
inferior  beings,  who  from  their  savage  nature,  re- 
quired a  different  measure  of  punishment  from  that 
•which  was  meted  to  British  subjects  for  similar  of- 
fences. For  if  this  be  so,  it  will  go  far  to  prove  in 
what  light  the  colonists  estimated  Indian  titles  and 
Indipn  jurisdiction. 
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So  eady  as  the  years  1660  and  1672,  we  find  the 
•colony  of  Massachusetts  legislating  on  this  subject. 
One  of  their  first  acts  was  "  for  settling  the  Indian 
title  to  lands  in  this  jurisdiction."  By  this  law  it 
was  provided,  "  That  what  lands  any  of  the  Indians 
in  this  jurisdiction  have  possessed  and  improved,  by 
subduing  the  same,  they  have  just  right  unto : 

"  And  for  the  further  encouragement  of  the  hope- 
ful work  among  them,  for  the  civilizing  and  helping 
thena  forward  to  Christianity,  if  any  of  the  Indians 
shall  be  brought  to  civility  and  shall  come  among 
the  English  to  inhabit  in  any  of  their  plantations, 
and  shall  there  live  civilly  and  orderly,  such  Indians 
shall  have  allotments  amongst  the  English,  accord- 
ing to  the  custom  of  the  English  in  like  cases. 

"No person  shell  sell^  give,  or  barter,  directly,  or 
indirectly,  any  gun  or  guns,  powder,  bullets,  shot  or 
lead,  to  any  Indian  whatsoever,  or  to  any  pers^i^  in- 
habiting out  of  this  jurisdiction,  nor  shall  any  nm  end 
or  repair  any  gun  belonging  to  any  Indian,  tier  shall 
sell  any  armour  or  weapons*  upon  penalty  of  tea 
pounds  for  every  gun,  Scc.''^ 

"  In  subsequent  acts  the  folk)wing  provisions  are 
contained :  Whereas  the  French  and  Dutch  and  other 
foreign  nations,  do  ordinarily  tr*de  guns,  powder, 
and  shot,  with  Indians,  to  our  great  prejudice,  and 
strengthening  and  animating  the  Indians  against  u^ 
and  the  aforesaid  French,  Dutch,  &a  do  prohibit  all 
trade  with  the  Indians  within  their  respective  juris- 
dictions, &c. 

"It  is  therefore  ordered :  That  it  shall  not  be latr- 
ful  for  any  Frenchman  or  Dutchman,  or  any  person 
of  any  other  foreign  nation  whatsoever,  or  any  Eng- 
lish, dwelling  amongst  them,  to  trade  with  any  Iiidian 
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or  Indians  wiltin  the  limits  of  our  jurisdiction,  un- 
der penalty  of  confiscation  of  all  such  goods  and  ves- 
sels a$  shall  be  found  so  trading,  &c." 

'^  And  it  shall  be  lawful  for  any  person  inhabiting 
within  this  jurisdiction,  to  make  seizure  of  any  such 
goods  or  vessel  so  trading  with  the  Indians." 

From  these  statutes  it  ap]pears  that  Indians  were 
prohibited  from  engaging  in  partu?alar  kinds  of  trade 
with  any  and  every  person  -whatever ;  that  it  wal 
considered  unsafe  to  permil  tkem  to  have  arms,  and 
that  a  citizen  was  liable  to  a  considerable  penalty  for 
furnishing  them  with  even  a* pound  of  shot.  But 
the  one  last  extracted  from,  proves  more  than  this. 
It  shows  that  the  trade  of  foreigners  with  the  In- 
dians, tM'oughout  the  whole  limits^ of  the  colony, 
was  either  regulated  or  interdicteok  as  was  deemed 
proper.  For  it  cannot  be  supposed  that  the  inten- 
tion tf '  the  statute,  was  only  to  prohibit  this  trade 
in  arms  and  an;imunition  within  the  settlements  of 
the  colony.  It  would  have  been  folly  to  have  supr 
pesed  that  foreigners  would  thus  openly  attempt  to 
excite  the  hostility  of  the  Indians  towards  the  colo- 
nists. We,  therefore,  also  learn  from  these  extracts, 
that  the  term  "  jurisdiction,"  when  used  by  the 
legislature  of  Massachusetts  to  express  the  extent  of 
country  over  which  it  was  exercised  by  the  colony, 
included  their  whole  chartered  limits. 

In  the  wintei  of  1693-4  an  act  was  passed  in  the 
same  colonj^  ^'  l^r  the  better  rule  and  government 
of  the  Indians  jn  their  several  plantations."  The 
object  of  the  "statute  is  declared  to  be,  ^' That  the  In-* 
dians  may  be  forwarded  in  civility  and  Christianity^ 
and  that  drunkenness  and  other  vices  may  be  more 
effeotually  suppressed  among  them." 
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By  this  law  it  is  provicled,  -  "  That  Aiis  excelleacy 
the  governor,  by  and  with  the  advice  and  consent  of 
the  council,  may,  and  is  hereby  empowered  to  ap- 
point and  commissionate  one  or.  more  discreet  pgf- 
sons  within  the  several  parts  of  this  province,  to  have 
the  inspection  and  more  particular  care  and  govern- 
ment of  the  Indians  in  !heir  tespective  plantations; 
and  to  have,  use,  and  exercisp  the  power  of  a  justice 
of  the  peace  over  thwn  in^H:  matters,  civil  and 
criminal,  ss  well  for  th^  hearing  and  determining  of 
pleas  betwixt  party  and  party,  and  to  award  execu- 
tion thereqn,  as  for  the  examining,  hearing,  and  pun- 
ishing of  criminal  offences,  according  to  the  acts  and 
laws  of  the  province,*  &c. 

"  It  shall  and#raay  be  lawful  for  any  person  or  per- 
sons to  seizo^any  \mnes,  strong  liquors,  or  cider,  which 
he  or  they  may  find  in  tha  custody  of  any  Indian, 
&c.  '   ♦ 

"Every  Indian  convicted  of  drunkenness,  shall 
suffer  and  pay,  unto  the  use  of  the  poor  of  the  town 
or  place  where  such  offence  is  committed,  tile  sum 
of  five  shillings,  or  else  be  openly  whipped  by  the 
constable  of  such  town  or  place,  not  exceeding  ten 
lashfis." 

This  statute  at  least  proves  that  the  ^ndians  were 
measured  by  a  rifle  different  fron^  that  which  was 
applied  to  the  rest  of  .the  population.  The  most  de- 
grading punishment  is  to  be  inflicted  upon  one 
of  them  for  the  slightest  misdeaieanor :  public 
whipping  for  intoxication;  which  ofieuoe  when  com- 
mitted by  a  white  man  was  foUowedl)y  a  very 
dififorent  punishment.  What  would  have  been  thought 
of  a  law  vvhich  naade  such  a  distinction  between  the 
provincials,  and   the  subjects  of  the  King  of  France 
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or  of  Spfcia?  It  would  not  have  been  tolerated. 
And  yet  it  is  urged  that  never  until  this  day  have 
the  Indians  been  received  aj  other  than  sovereign 
nations,  collectively  and  individually  possessing  all 
the  rights  and  privileges  which  appertain  to  the  citi- 
zens of  such  nations,  and  entitled  in  other  countries ' 
than  their  own,  to  all  the  comity  and  respect  which 
would  be  extended  to  tlie  subjects  of  the  proudest 
potentate  of  Europe.  We  see,  however,  that  the 
'^  moderate  puritans"  of  Massachusetts  Bay,  viewed 
them  as  savages  and  outlaws,  who,  while  they  wish- 
ed to  civilize  and  reclaim  them,  were  to  be  punished 
in  the  most  ignominious  manner  for  the  slightest  of- 
fences and  to  be  restrained  from  crime,  like  the  slave^ 
not  by  incitements  to  good,  but  by  the  terror  of  the 
suspended  whip.  It  cannot  be  believed  that  a  peo- 
ple thus  singled  out  for  infamous  punishment,  thu& 
subject  \o  have  the  spirits,  the  wines,  &c.,  which 
they  had  purchased,  and  of  course  any  other  articles 
which  the  legislature  might  have  chosen  to  add  to  the 
catalogue,  arrested  from  them  by  every  petty  con- 
stable ;  were  considered  as  possessing  all  the  privi- 
leges of  citizens  of  sovereign  independent  communi- 
ties. They  were  found  roving  bands  of  savages  by  . 
our  ancestors,  who  first  settled  the  American  wilder- 
ness, governed  entirely  by  their  passions,  and  giving 
a  full  sweep  to  every  appetite  without  regard  to  con- 
sequences. They  could  not  be  induced  to  forbear- 
ance from  those  gratifications  of  the  animal  appetite^ 
so  destructive  in  their  consequences,  by  the  incen- 
tives usually  addressed  to  the  civilized  man.  They 
were  treated  as  a  peculiar  people,  distinct  laws  were 
enacted  to  govern  and  control  them,  they  were  ad- 
dressed through  their  fears,  and  while  dvery  induce- 
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tnent  was  held  out  to  them  to  change  their'  mode  of 
life,  to  give  up  their  habits  of  indolence  and  depen- 
dence upon  the  chase^  and  to  apply  themselves  to 
agriculture  and  the  arts;  the  slightest  offences 
brought  upon  them  the  degrading  punishment  of  the 
lash ;  most  degrading  when  inflicted  upon  the  white 
man,  and  never  prescribed  except  for  the  most  hei- 
nous crime  :  but  the  Indian  neither  felt  nor  feared 
the  disgrace,  the  bodily  pain  alone  was  the  object  of 
terror  to  him. 

We  have  evidence  amounting  to  demonstration  of 
the  opuiion  ente|tained  by  the  legislature  of  the  pro- 
vince of  Massachusetts  Bay,  of  the  situation  which 
the  Indian  tribes  within  the  limits  of  their  charter 
occupied,  in  relation  to  the  government  of  Great 
Britain,  in  the'prfemble  to  a  statute  passed  in  1725. 
It  is  in  the  following  language  :  "  Whereas  the  In- 
dians in  the  eastern  part  of  the  province,  having  been 
some  years  past  in  hostilities  and  redellion^  have  now 
submitted  themselves,  and  recognized  their  subjection 
and  obedience  to  the  crown  of  Great  Britain,"  &a 
They  are  stated  to  have  been  in  "  rebellion,"  Who 
are  rebels  ?  Those  who,  owing  obedience,  take  up 
arms  against  a  government.  Can  the  members  of  an 
independent  nation  Jje  guilty  of  '*  rebellion,"  by  en- 
gaging in  "hostilities"  with  another  independent  na- 
tion? I  presume  this  will  not  be  contended.  Among 
all  the  sovereign  states  treated  of  by  the  writers  on 
national  law,  not  one  of  the  stronger  or  weaker,  the 
protector  or  prdtected^  whether  united  by  alliance, 
league,  or  confederacy,  is  declared  to  be  guilty  of  re- 
beUion  by  taking  up  arms  against  the  other.  Rebel- 
lion implies  allegiance,  and  if  there  has  been  no  alle- 
giance,  there  can    be  no  rebellion.     Yet  here   the 
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tribes  who  had  never  been  brought  into  actual  sub- 
jection, as  is  obvious  from  the  phraseology,  who  had 
not  liitherto  received  the  justices  of  the  peace  and 
constables  which  the  governor,  under  the  paternal 
provisions  of  the  laws,  was  authorised  to. appoint; 
who  had  never  submitted  themselves  to  the  fatherly 
chastisement- of  the  whip  for  getting  drunk,  who,  as 
to  any  actual  restraint,  have  been  as  free  as  their 
own  native  wilds,  are  declared  to  have  been  rebels. 
If  rebels,  they  had  surely  been  guilty  ot  treason; 
and  as  traitors,  migUt  have  been  tried,  condemned,  and 
executed  upon  their  submission,  but  for  thq  mercy  of 
tlieir  sovereign  against  whoii)  they  had  offended. 

The, statutes  of  Connecticut  keep  pace  with>  and 
are,  in  almost  all  respects,  similar  to  those  of  Massa- 
chusetts. The  laws  of  that  provijice  also-,  restrained 
the  intercourse  and  trade  between  the  Indians  and 
whites ;  prohibited  the  latter  from  selUng  or  giving 
to  the  former  spirituous  liquors,  &c.,  prescribed  the 
punishment  of  whipping  to  be  indicted  upor^.  ap  In- 
dian for  drunkenness,  and  declared  the  great  objects 
in  view  to  be  the  christianizing  and  civilizing  the 
sons  of  the  forest,  and  to  induce  th§m  to  give  up  the 
chase  and  turn  their  jttention  to  agriculture. 

The  other  colonies  of  New  England  exercised 
similar  powers,  but  it  itrdeemecl  unnecessary  to  make 
special  reference  to  any  of  the  statutes. 

I  might  multiply  quotations  similar  to  those  which 
I  have  jmade  from  the  laws  of  Massachusetts,  from 
the  statu-tes  of  every  colony  yhich  afterwards  formed 
the  thirteeu  United  States,  but  I  will  content  myself 
with  a  reference  to  some  of  the  acts  passed  in  Vir- 
ginia. 

In  the  year  1(5^8,  the  legislature  of  that  province 
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enacted,  "  That  there  be  no  grants  of  land  to  any 
Englishman  whatsoever  {de  yw/wro)  until  the  Indians 
be  first  served  with  the  proportion  of  fifty  acres  of 
land  for  each  bowman;  and  the  proportion  of  each 
particular  town  to  lie  together,  and  to  be  surveyed  as 
well  woodland  as  cleared  ground ;  and  to  be  laid  out 
before  patented,  with  liberty  of  all  waste  and  un- 
fenced,  lands  for  huntiug  for  the  Indians." 

Again — "Whereas  many  complaints  have  been 
brought  to  this  assembly,  touching  wrong  done  to  the 
Indians,  in  taking  away  their  laad,  and  forcing  Ihem 
into  sucb  narrow  straits  and  places,  that  they  cannot 
subsist  either  by  planting  or  hunting,  &c. — Be  it  enact- 
ed, that  all  the  Indians  of  this  colony  shall  and  may 
hold  and  keep  those  seats  of  land  which  they  now 
have ;  and  that  no  person  or  persons  whatsoever,  be 
suffered  to  intrench  or  plant  upon  such  places  as  the 
said  Indians  claim  or  desire,  until  full  leave  from  the 
goyernor  and  council." 

Here  full  power  is  recognised  in  the  governor  and 
coiincil  to  deprive  the  Indians  of  the  plaoes  they  oc- 
cupied, nor  is  the  land  restored  which  it  is  acknow- 
ledged had  been*taken  from  them. 

In  1660,  the  following  law  was  passed  in  the  same 
colony ; — "  Whereas,  the  Indians  of  the  Accomack 
have  complained  that  they  itt  very  much  straitened 
for  tl^  want  of  land,  and  that  the  English  ijeat  so 
near  theili,  that  they  receive  very  much  damage  in 
their  corn.  It  is  ordered  that  the  right  honorable 
the  governor  give  commission  to  two  or  three  gentle- 
men»  with  a  surveyor  living  on  this  side  of  the  bay 
(that  have  no  relation  to  Accomack)  to  go  over  thither, 
and  lay  out  such  a  portion  of  lands  for  the  said  In- 
dians as  shall  be  sufficient  for  maintenance,  with 
hunting  and  fishing  excluded ;  and  the  land  so  laid 
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out,  to  be  SO  secured  to  the  Indians,  that  they  may 
have  no  power  to  alienate  it,  or  any  part  of  it,  here- 
after, to  the  English." 

In  1665,  the  same  colony  enacted,  that,  "  Where- 
as, at  a  Grand  Assembly,  held  at  James  City,  Sep- 
tember 10,  1663,  it  was  provided  that  where  any  mur- 
der was  committed  by  the  Indians  upon  the  English, 
the  next  turn  of  the  Indians  was  to  use  their  utmost 
endeavors  for  discovering  the  actors  and  doers  there- 
of, and  in  regard  the  same  act  was  only  limited  to  the 
northern  Indians,"  -this  proceeds  to  make  the  provi- 
sion general.  Another  section  is  as  follows :  "  That 
the  said  Indians  shall  not  have  power  within  them- 
selves to  elect  or  constitute  their  own  Werowance  or 
chief  commander,  but  the  present  honorable  go- 
vernor and  his  successors  from  time  to  time,  shall  con- 
stitute and  authorise  such  persons  in  whose  fidelity 
they  may  find  the  greatest  cause  to  repose  a  confi- 
dence, to  be  the  commander  of  the  respective  towns : 
and  in  case  the  Indians  shall  refuse  their  obedience 
to,  or  murder  such  persons,  then  that  nation  so  re- 
fusing or  offending,  be  accounted  enemies  and  rebels, 
and  to  be  proceeded  against  accordingly." 

Here  is  evidently  an  innovation  upon  the  internal 
regulations  of  thelndians,  and,  in  fact,  an  abroga- 
tion of  their  civil  institutions  and  customs.  These 
must  have  prevailed  before,  and  their  "  Werowance 
or  commanding  chief,"  have  been  constituted  by 
their  own  appointment;  else  why  the  apprehension 
that  those  appointed  under  this  statute  will  not  be  re- 
ceived by  them  ? 

I  think  enough  has  been  said  on  this  part  of  the 
subject  to  satisfy  an  impartial  mind  that  neither  the 
sovereigns  of  Europe  who  held  possessions  in  Ameri- 
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ca,  nor  the  colonial  legislatures,  doubted  their  right  to 
embrace  within  the  jurisdiction  of  their  courts,  any 
Indian  tribes  who  were  situated  as  to  make  it  expe- 
dient to  do  so.  Doubtless  at  the  date  of  many  of  the 
statutes  which  were  passed  in  tlie  colonics  ibr  the 
government  and  regulation  of  the  Indians,  some  of 
the  nations  had  been  so* much  reduced  in  limits  and 
numbers  as  to  bring  their  whole  country  within  the 
immediate  neighborhood  of  the  whites,  and  to  render 
it  perfectly  convenient,  and  every  way  desirable,  to 
embrace  them  directly  within  Jhe  operation  of  the 
laws.  In  Virginia,  it  would  appear,  that  theterrito- 
ries  of  many  of  the  tribes  were  gradually  intruded 
upon  by  the  colonists  until  the  Indians  had  notland 
enough  ieft  to  answer  their  own  demands  for  the  pur- 
poses of  agriculture,  liunting,  &c.,  and  the  legisla- 
ture was  compelled  frequently  toiuterfere  to  prevent 
their  entire  expulsion  from  the  home  of  their  fathers. 
For  it  cannot  be  supposed  that  regular  cessions  had 
been  nmde  of  all  the  country  which  these  Indians 
inhabited,  who  were  the  objects  of  the  care  of  the 
legislature ;  if  so,  they,  as  do  the  red  men  of  modern 
times,  would  have  left  the  country  tliey  had  parted 
from  by  treaty,  and  sought  other  places  of  habitation. 
But  this  was  not  their  situation.  The  increasing 
nuo^bers  and  advancing,  iinfprovements  of  the  colo- 
nists required  the  extension  of  tUeir  borders,  and 
they  pres«ed  into  the  Indian  countries  around  them 
as  their  wants  required;  thus  we  find  the  European 
and  the  aboriginal  American  inhabitants  of  the  same 
country,  and  the  possessions  of  the  latter  diminish- 
ing while  those  of  the  former  are  enlarging. 

I  will  now  give  a  cursory  examination  to  some  of 
the  judicial  decisions  of  dilTerent   courts  within  the 
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United  States,  so  far  as  they  Dear  upon  this  question. 

In  the  celebrated  cass  of  Fletcher  vs.  PecA/  before  -6  Cn^nch 

'87 

the  Supreme  Court  of  the  United  States,  the  .learned 
Counsels  for  the  defendants  used  the  following  argu- 
ment, in  which,  so  far  as  the  opinion  embraces  it,  they 
were  sustained  by  the  court. 

"  The  right  of  disposing  of  the  lands  belonging  to 
the  state,  naturally  devolved  upon  the  legislative 
body,  who  were  to  enact  such  laws  as  would  autho- 
rise the  sale  and  conveyance  of  them. 

"A  doubt  has  been  suggested  whether  this  power 
extends  to  lands  to  which  the  Indian  title  has  not 
bean  jBxtinguished.  What  is  the  Indian  title  ?  It  is 
a  mere  occupancy  ibr  the  purpose  of  hunting.  It  is 
not  like  our  tenures ;  they  have  no  idea  of  ^  title  to 
the  soil  itself.  It  is  overrun  by  them  rather  than  in- 
habited. It  is  not  a  true  and  legal  possession.  It  is 
a  right  not  to  be  transferred,  but  extinguished.  It  is 
a  right  regulated  by  treaties,  not  by  deeds  of  convey- 
ance. It  depends  upon  the  law  of  nations,  not  upon 
municipal  right.  Georgia  had  a  right  to  sell,  subject 
to  the  Indian  claim. 

^*  Europeans  found  the  territory  in  possession  of  a 
rude  and  uncivilized  people,  consisting  \)f  separate 
and  independent  nations.  They  had  no  idea  of  pro- 
perty in  the  soil,  but  a  right  of  occupation.  A  right, 
not  individual,  bi^t  national.  This  is  the  right  gain- 
ed by  conquest.  The  Europeans  alwc^js  claimed  and 
exercised  the  right  of  conquest  over  the  soil  They  al- 
lo?ved  the  former  occupants  a  party  and  took  to  th^mr 
selves  what  was  not  wanted  by  the  natives.  Even 
Penn  claimed  under  the  right  of  conquest.  He 
took  under  a  charter  from  the  King  of  England,  whose 
right    was   the    right   of  conquest     All  the   trear 
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ties  with  the  Indians  were  the  effects  of  oonqnest. 
All  the  extensive  grants  have  been  forced  from  them 
by  successful  war.  The  conquerors  permitted  the 
conquered  tribes  to  occupy  part  of  th&  conquered 
land  until  it  should  be  wanted  for  the  use  of  the  con- 
querors. Hence  the  acts  of  legislation  fixing  the 
lines  and  bounds  of  the  Indian  claims ;  hence  the 
prohibition  of  Indian  purchases,"  &c. 

Chief  Justice  Marshal,  in  the  opinion  delivered  in 
that  case,  said,  "  the  majority  of  the  court  (Judge 
Johnson  dissented)  is  of  opinion  that  the  nature  of 
the  Indian  title,  which  is  certainly  to  be  respected  by 
all  courts,  until  it  be  legitimately  extinguished,  is  Dot 
such  as  to  be  absolutely  repugnant  to  seisin  in  fee  on 
the  part  of  the  state." 

By  "the  right  of  conquest,"  nothing  more  is  in 
fact  meant  than  the  right  of  discovery.  It  was  "  the 
right  of  discovery"  as  to  the  civilized  world,  "  the 
right  of  conquest"  as  to  the  Indians  themselves. 
True,  but  a  small  part  of  the  country  had  actually 
been  conquered ;  many  of  the  wandering  tribes,  who 
lived  at  a  great  distance  from  the  sea-board,  had  scarce- 
ly heard  that  a  new  race  had  landed  from  the  ocean; 
the  thunders  of  European  artillery  had  neve?  reach- 
ed their  ears ;  and  utterly  astonished  would  they  have 
beeiij,  to  have  learned  that  Kings  and  States  General 
beyond  the  Atlantic,  claimed  the  sovereignty  over 
them  and  their  lands,  and  made  this  claim  as  their 
conquerors.  Yet  doubtless  this  claim  was  made,  be- 
caiKe  the  nations  asserting  it  intended  making  it  true, 
if  their  pretensions  were  opposed  by  resistance.  If 
the  Indians  had  opposed  the  landing  of  the  Eoro- ' 
peanson  their  shores,  and  rejected  all  their  proposi- 
tions for  a  peaceful  surrender  of  their  lands,   there 
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would  have  been  conqluest  in  fact  instead  of  in  name 
only,  and  such,  some  of  the  tribes,  who  refused  to 
cede  by  treaty,  found  to  be  their  fate. 

The  effect  of  acquisition  by  conquest  is,  to  vest 
all  the  national  rights  of  the  conquered,  in  the  con- 
queror, and  because  all  right  to  the  soil  among  In- 
dian tribes  was  national,  none  individual,  the  right 
of  soil,  as  well  as  of  sovereignty,  passed  to  the  con- 
queror. The  conquerors  "  took  to  themselves  what 
was  not  wanted  by  the  natives."  Can  we  suppose 
they  would  be  more  scrupulous  about  assuming  ju- 
risdiction, than  a  light  to,  and,  often,  possession  of  the 
soil? 

In  the  case  of  Johnson  vs.  Mclntoshj^  the  power  of  ^  wheat, 
an  Indian  tribe,  while  enjoying  all  the. independence 5*2. 
and  sovereignty  it  ever  possessed  since  the  white 
man  first  put  foot  upon  their  territory,  to  sell  and 
convey  land  to  an  individual  and  clothe  him  with  the 
fee  simple  title,  was  the  subject  of  controversy.  The 
plaintiff  was  a  grantee  of  the  Indians  and  the  de- 
fendant of  the  United  States ;  the  government  hav- 
ing purchased  from  the  Indians  subsequent  to  their 
grant  to  the  plaintiff.  I  shall  give  some  extracts 
from  the  argument  in  that  case,  because  it  contains 
a  lucid  and  clear  exposition  of  the  relative  situation 
of  the  Indian  and  the  white  man,  of  the  jurisdiction 
inherent  in  the  native  tribes  and  the  discovering  state. 
That  argument,  so  far  as  I  shall  refer  to  it,  was  in 
the  following  language :  "  The  uniform  understand- 
ing and  practice  of  European  nations,  and  the  set- 
tled law,  as  laid  down  by  the  tribunals  of  civilized 
states,  denied  the  right  of  the  Indians  to  be  consider- 
ed as  independent  communities,  having  a  permanent 
property  in  the  soil,  capable  of  alienation  to  private 
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individuals.  They  remain  in  a  state  of  nature,  and 
have  never  been  admitted  into  Ihe  society  of  nations. 
All  the  treaties  and  negotiations  between  the  civilized 
powers  of  Europe  and  of  this  continent,  from  the 
treaty  of  Utrecht,  in  1713,  to  that  of  Ghent,  in  1814, 
have  uniformly  disregarded  their  supposed  right  to 
the  territory  included  within  the  jurisdictional  limits 
of  those  powers.  Not  only  has  the  practice  of  all 
civilized  nations  been  ix\  conformity  with  this  doc- 
trine, but  the  whole  theory  of  their  titles  to  lands  in 
America,  rests  upon  the  hypothesis,  that  the  Indians 
had  no  right  of  soil  as  sovereign,  independent  states. 
Discovery  is  the  foundation  of  titld  in  European  na- 
tions, and  this  overlooks  all  proprietary  rights  in  the 
natives.  The  sovereignty  and  eminent  domain  thus 
acquired,  necessarily  precludes  the  idea  of  any  other 
sovereignty  existing  within  the  same  limits.  Even 
if  it  should  be  admitted  that  ihe  Indians  were  origi- 
nally an  independent  people,  they  have  ceased  to  be 
so.  A  nation  thus  having  passed  under  the  dominion 
of  another,  is  no  longer  a  sovereign  state.  They  are 
subject  to  the  sovereignty  of  the  United  States.  The 
subjection  proceeds  from  their  residence  rvitMn  aitr 
territory  and  jurisdiction.  They  are  of  that  class 
who  are  said  by  jurists  not  to  be  citizens,  but  per- 
petual inhabitants  with  diminutive  rights.  The 
statutes  of  Virginia,  and  all  of  the  other  states,  and 
of  the  United  States,  treat  them  as  an  inferior  race 
of  people,  without  the  privileges  of  citizens,  and  un- 
der the  perpetual  protection  and  pupilage  of  the  go- 
vernment. The  measure  of  property  acquired  by 
occupancy  is  determined,  according  to  the  law  of  na- 
ture, by  the  extent  of  men's  wants,  and^  their  capaci- 
ty of  using  it  to  supply  them.     It  is  a  violation  of 
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the  rights  of  others  to  exclude  them  from  the  use  of 
what  we  do  not  want,  and  they  have  an  occasion  for. 
Upon  this  principle,  the  North  American  Indians 
could  have  acquired  no  proprietary  interest  in  the  vast 
tracts  of  territory  which  they  had  wandered  over,  and 
their  right  to  the  lands  on  which  they  hunted,  could 
not  be  considered  as  superior  to  that  which  is  acquir- 
ed to  the  sea  by  fishing  in  it.  The  use  in  the  one 
case,  as  well  as  the  other,  is  not  exclusive.  Accord- 
ing to  every  theory  of  property,  the  Indians  had  no 
individual  rights  to  land ;  nor  had  they  any  collec- 
tively, or  in  their  natioiial  capacity  ;  for  the  lands  oc- 
cupied by  each  tribe,  were  not  used  by  them  in  such 
a  inanner,  as  to  prevent  their  being  appropriated  by 
a  people  of  cultivators.  All  the  proprietary  rights  of 
civilized  nations  on  this  continent  are  founded  on  this 
principle.  The  right  derived  from  discovery  and 
conquest,  can'rest  on  no  other  basis;  and  all  existing 
titles  depend  on  the  fundamental  title  by  discovery.'' 
In  delivering  the  opinion  of  the  court  in  the  same 
case.  Chief  Justice  Marshall  says :  "  As  the  right  of 
society,  to  prescribe  those  rules  by  which  property 
may  be  acquired  and  preserved,  is  not  and  cannot  be 
drawn  into  question ;  as  the  title  to  lands,  especially, 
is  and  must  be  admitted  to  depend  entirely  on  the 
law  of  the  nation  in  which  they  lie;  it  will  bene 
cessary,  in  pursuing  this  inquiry,  to  examine,  not 
singly  those  principles  of  abstract  justice,  which  the 
Creator  of  all  things  has  impressed  on  the  mind  of 
his  creature  man,  and  w^hich  are  admitted  to  regu- 
late, in  a  great  degree,  the  rights  of  civilized  nations, 
whose  perfect  independence  is  acknowledged ;  but 
those  principles  also  which  our  own  government  has 
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adopted  in  the  particular  case,    and  given  us  as  ^he 
rule  of  our  decision. 

On  the  discovery  of  this  immense  continent,  the 
great  nations  of  Europe  were  eager  to  appropriate  to 
themselves  so  much  of  it  as  they  could  respectively 
acquire.  Its  vast  extent  offered  an  ample  field  to  the 
ambition  and  enterprise  of  all;  and  the  character  and 
religion  of  its  inhabitants  afforded  an  apology  for  con- 
sidering them  as  a  people  over  whom  the  superior 
genius  of  Europe  might  claim  an  ascendency.  The 
potentates  of  the .  world  found  no  diflSculty  in  con- 
vincing themselves  that  they  made  ample  compensa- 
tion to  the  inhabitants  of  the  new,  by  bestowing^on 
them  civilization  and  Christianity,  in  exchange  for 
unlimited  independence.  But,  as  they  were  all  in 
pursuit  of  the  same  object,  it  was  necessary,  in  order 
to  avoid  conflicting  settlements,  and  consequent  war 
-  with  each  other,  to  establish  a  principle,  which  all 
should  acknowledge  as  the  law  by  which  the  right 
of  acquisition,  which  they  all  asserted,  should  be 
regulated  as  between  themselves.  This  principle 
v^ras,  that  discovery  gave  title  to  the  government  by 
whose  subjects,  or  by  whose  authority,  it  was  made, 
against  all  other  European  governments,  which  title 
might  be  consummated  by  possession." 

"  Those  relations  which  were  to  exist  between  the 
discoverer  and  the  natives,  were  to  be  regulated  by 
themselves.  The  rights  thus  acquired  being  exclu- 
sive, no  other  power  could  interpose  between  them. 

"  While  the  different  nations  of  Europe  respected 
the  right  of  the  natives,  as  occupants,  they  asserted 
the  ultimate  dominion  to  be  in  themselves ;  and  claim- 
ed and  exercised,   as    a  conveyance  of  this  ultimate 
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dominion,  a  power  to  grant  the  soil,  while  yet  in  pos- 
session of  the  natives," 

Again—"  The  United  States  have  unequivocally 
acceded  to  that  great  and  broad  rule  by  which  it^s 
civilized  inhabitants  now  hold  this  country.  They 
hold,  and  assert  in  themselves,  the  title  by  which  it 
was  acquired.  They  maintain,  as  all  others  have 
maintained,  that  discovery  gave  an  exclusive  right 
to  extinguish  the  Indian  title  of  occupancy,  either  by 
purchase  or  by  conquest ;  and  gat)e  also  a  nght  to 
siich  a  degree  of  sovereignty,  as  the  circumstances  of 
the  people  would  aUorv  them  to  exercise'' 

With  respect  to  the  "  relations  which  existed  be- 
tween the  discoverers  and  the  natives,"  the  Chief  Jus- 
tice says,  "  We  will  not  enter  into  the  controversy, 
whether  agriculturists,  merchants  and  manufacturers, 
have  a  right,  on  abstract  principles,  to  expel  hunters 
from  the  territory  they  possess,  or  to  contract  their 
limits.  Conquest  gives  a  title  which  the  courts  of 
the  conqueror  cannot  deny,  whatever  the  private  and 
speculative  opinions  of  individuals  maybe,  respecting 
the  original  justice  of  the  claim  which  has  been 
successfully  asserted.  The  British  government, 
which  was  then  our  government,  and  whose  rights 
have  passed  to  the  United  States,  asserted  a  title  to 
all  the  lands  occupied  by  the  Indians,  within  the 
chartered  limits  of  the  British  colonies.  »  It  asserted 
also  a  limited  sovereignty  over  them,  and 'the  exclu- 
sive right  of  extinguishing  the  title  which  occupancy 
gave  to  them.  Th^se  claims  have  been  maintained 
and  established  as  far  west  as  the  Mississippi,  by  the 
sword.  The  title  to  a  vast  portion  of  the  lands  we 
now  hold,  originates  in  them.  It  is  not  for  the  courts 
of  this    country    to    question    the    validity   of   this 
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title,  or  to  sustain  one  which  is  incompatible  with  it. 

"  Although  we  do  not  mean  to  engage  in  the  de- 
fence of  those  principles  which  Europeans  have  ap- 
plied to  Indian  title,  they  may,  we  think,  find  some 
excuse,  if  not  justification,  in  the  character  and 
habits  of  the  peoi)le  whose  rights  have  been  wrested 
from  them. 

"  The  title  by  conquest  is  acquired  and  maintained 
by  force.  Tlie  conqueror  prescribes  its  limits.  Hu- 
manity, however,  acting  on  public  opinion,  has  es- 
tablished, as  a  general  rule,  that  the  conquered  shall 
not  be  wantonly  oppressed,  and  that  their  condition 
shall  remain  as  eligible  as  is  compatible  with  the  ob- 
jects of  the  conquest.  Most  usually,  they  are  incor- 
porated with  the  victorious  nation,  and  become  sub- 
jects or  citizens  of  the  government  with  which  they 
are  connected.  Where  this  incorporation  is  prac- 
ticable, humanity  demands,  and  a  wise  policy  re- 
quires, that  the  rights  of  the  conquered  to  property 
should  remain  unimpaired;  that  the  new  subjects 
should  be  governed  as  equitably  as  the  old. 

"  But  the  tribes  of  Indians  inhabiting  this  country 
were  fierce  savnges,  whose  occupation  was  war,  and 
whose  subsistence  was  drawn  chiefly  from  the  forest. 
To  leave  them  in  possession  of  their  country,  was  to 
leave  the  country  a  wilderness;  to  govern  them  as  a 
distinct  people,  was  impossible,  because  they  whereas 
brave  and  as  high  spirited  as'  they  were  fierce,  and 
were  ready  to  repel  by  arms,  every  attempt  on  their 
independence.  What  was  the  inevitable  consequence 
of  this  state  of  things?  The  Europeans  were  un- 
der the  necessity  of  either  abandoning  the  country, 
and  relinquishing  thrir  pompous  claims  to  it,  or  of 
enforcing    those  claiuis   by  the  sword,  and    by    tlia 
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adoption  of  principles  adapted  to  the  condition  of  a 
people  with  whom  it  was  impossible  to  mix,  and  who 
could  not  be  governed  as  a  distinct  society ;  or  of  re-  - 
maining  in  their  neighborhood,  and  exposing  them- 
selves and  their  families  to  the  perpetual  hazard  of 
being  massacred. 

"  Frequent  and  bloody  wars,  in  which  the  whites 
were  not  always  the  aggressors,  unavoidably  ensued. 
European  policy,  numbers,  and  skill  prevailed.  As 
the  white  population  advanced,  that  of  the  Indians 
necessarily  receded.  The  country  in  the  immediate 
neighborhood  of  agriculturists  became  unfit  for  them. 
The  soil,  to  which  the  crown  originally  claimed  title, 
being  no  longer  occupied  by  its  ancient  inhabitants, 
was  parcelled  out  according  to  the  will  of  the  sove- 
reign power,  and  taken  possession  of  by  persons  who 
claimed  immediately  from  the  crown,  or  mediately, 
through  its  grantees  or  deputies. 

"  However  extravagant  the  pretension  of  convert- 
ihg  the  discovery  of  an  inhabited  country  into  con- 
quest, may  appear ;  if  the  principle  has  been  assert- 
ed in  the  first  instance,  and  afterwards  sustained;  if  a 
country  has  been  acquired  and  held  under  it ;  if  the 
property  of  the  great  mass  of  the  community  origi- 
nates in  it,  it  becomes  the  law  of  the  land,  and  can- 
not be  questioned." 

Comment  upon  the  foregoing  extracts,  from  both 
the  argument  and  opinion,  would  seem  to  be  unneces- 
sary. The  plain  positions  taken  by  counsel  and  sus- 
tained by  the  court  are,  that  discovery  and  conquest, 
as  they  relate  to  the  title  to  the  lands  of  the  North 
American  continent,  are  convertible  terms,  the  one 
applicable  to  the  other  civilized  powers ;  the  other  to 
the  natives.     That  the  European  power,  whose  sub- 
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jects  or  citizens  made  the  discovery,  was  acknowledg- 
ed the  sovereign  of  the  territory  thus  discovered, 
from  the  fact  of  the  discovery,  by  every  other  nation 
in  Europe,  and  considered  the  natives  as  a  conquered 
people ;  although  from  the  numbers,  the  fierceness 
and  warUke  character  of  the  Indians,  actual  posses^ 
sion  was  obtained  by  these  new  masters  in  the  man- 
ner deemed  most  politic ;  sometimes  by  gradual  en- 
croachment ;  sometimes  by  what  was  termed  a  pur- 
chase, though  the  consideration  was  always  very  in- 
adequate, in  most  instances  merely  nominal;  and 
sometimes  by  the  sword.  The  title  in  fee  to  the  soil, 
even  while  the  possession  remained  in  the  Indians, 
was  universally  admitted  to  be  vested  in  the  dis- 
covering state ;  was  so  recognised  in  this  case  of  John- 
son  vs.  Mcintosh,  and  was  granted  either  to  individuals 
or  companies,  as  was  thought  proper,  and  the  gran- 
tees always  adjudged,  by  every  court,  to  hold  an  in- 
defeasible estate,  notwithstanding  it  was  not  conve- 
nient for  the  possession  to  accompany  the  grant. 

And  what  was  the  situation  of  the  sovereignty  or 
jurisdiction  ?  Did  it  not  stand  in  precisely  the  same 
predicament?  The  cases  to  which  we  have  referred 
uniformly  treat  the  "  dominion"  as  in  the  European 
state.  It  is  true,  actual  jurisdiction  was  not  exercis- 
ed over  all  these  erratic  people,  and  why  was  it  not? 
Because  it  was  not  politic  or  convenient  to  exercise 
it ;  but  as  fast  as  the  circumstances  of  the  whites 
would  allow  them  to  exercise  it,  it  was  done; 

In  support  of  these  positions,  especially  as  to  the 
right  of  jurisdiction,  I  would  refer,  also,  to  the  able 
opinion  of  Justice  Baldwin,  in  the  celebrated  case  of 
"  The  Cherokee  Nation  vs.  the  State  of  Georgia,''  de- 
cided in  the  Supreme  Court  of  the  United  States  in 
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Januarj,    1831".      He    says,     "  While    dependent 
themselves  (the  colonics)  on    the   crown,  they  ex- 
ercised all  the  rights  of  dominion  and  sovereignty 
over  the  territory  occupied  by  the  Indians;  and  this 
is  the  first  assertion  by  them   of  rights  as  a  foreign 
state,  within  the  limits  of  a  state.     If  their  jurisdic- 
tion within  their  boundaries  has  been  unquestioned 
until  this  controversy  ;  if  rights  have  been  exercised 
which  are  directly    repugnant  to  those  claimed;  the 
judicial   power  cannot  divest  the  states  of  rights  of 
sovereignty,  and   transfer  them  to  th^  Indians,    by- 
decreeing  them  to  be  a  nation,  or  foreign  state,  pre- 
existing, land  with  rightful  jurisdiction  and  sovereign- 
ty over  the  territory   they  occupy.     This  would  re-' 
verse  every  principle  on  which  our  go\ernment  has 
acted  for  forty-five   years;  and  force,  by  mere  judi- 
cial power,  upon  the  other  departments  of  this  go- 
vernment, and  states  of  this  Union,  the  recognition 
of  the  existence  of  nations   and  states    within  the 
limits  of  both,  possessing  dominion  and  jurisdiction 
paramount  to  the  Federal  and  State   Constitutions, 
It  will  be  a  declaration,  in  my  deliberate  judgment, 
that  the  soverei^^n  power  of  the  people  of  the  United 
States  and  Union,   must  hereafter  remain*  incapable 
of  action  over  territory  to  which  their  rights  in  full 
dominion  have  been  asserted  with  the  most  rigorous 
authority,    and    bo\v   to  a  jurisdiction  hitherto  un- 
known, unacknowledged  by   any  department  of  the 
government;  denied    by  all,  through   all  time;  un- 
claimed till   now;  and    now  declared  to  have  been 
called  into  exercise,  not  by  any  change  in  our  Con- 
stitution, the  lav/s  of  the  Union,   or  the  states;  but 
pre-existent  and  paramount  over  the  supreme  law  of 
the  land." 
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Happily  for  us,  although  two  members  were  in  fa- 
vor of  doing  so,    the  court  did  not  make  a  decision, 
the  consequences  inevitably   resulting  from  which 
were  thus  clearly  portrayed  by  this  able  jurist. 
<90  Johni.     la  the  case  of  Jackson  vs.  Goodell,  in  the  Supreme 
^     '  Court  of  New   York,  Chief  Justice  Spencer,  in  his 
opinion,  uses  the  following  language :  "  These   In- 
dians are  bora^  in  allegiance  to  the  government   of 
this  state,  for  our  jurisdiction  extends  to  every  part 
of  the  state.     We  do  not  mean  to  say,  that  the  con- 
dition of  the  Indian  tribes,  at  former  and  remote-  pe- 
riods, has  been  that  of  subjects  or  citizens  of  the  state. 
Their  condition  has  been  gradually  changing  until 
they  liave  lost   every    attribute  of  sovereignty,  and 
become  entirely  dependent  upon,  and  subject  to  our 
government.     I  know  of  no  half  way  doctrine  on  this 
subject     We  either  have  an  exclusive  jurisdiction, 
pervading  every  part  of  the  state,  including  the  ter- 
ritory held  by  the  Indians,  or  we  have  no  jurisdic- 
tion over  their  lands,  or  over  them,  whilst  acting 
within  their  reservations.     It  cannot  be  a   divided 
empire;  it  must  be  exclusive  as  regards  them  or  us," 
Have  we  not  in  all.  these  cases,  clear  proofs    that, 
in  the  understanding  of  all  the  civilized  world,  a  dis- 
covered Indian  country   was  a  conquered  country : 
that  the  new  sovereign  always  so  considered  it,  and 
exercised  the  rights  of  a  conqueror  over  his  new  sub- 
jects ?     The  English  monarchs  generally  need  nK>de- 
ration  towards  the  natives,  it  is  true,  but  this   was 
prompted  by  policy  and  humanity,  and  a  just  r^rd 
to  the  opinion  of  mankind.     And  is  the  judiciary  to 
overturn  the  political  course  of  the  country,  and  by 
an  investigation,   not  of  law  and  precedent,    but  of 
abstract  rigfot,  to  determine  that   all  this  course  of 
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policy  has  been  wrong,  and  not  only  wrong,  but  ille- 
gal? Never  can  I  assume  such  responsibility.  It 
is  not  for  the  Courts,  no  matter  what  may  be  their 
opinion  on  abstract  right,  to  interfere.  In  the  lan- 
guage of  Chief  Justice  Marshal,  "hpwever  extrava* 
gant  the  pretension  of  converting  the  discovery  of  an 
inhabited^  country  into  conquest  may  appear ;  if  the 
principle  has  been  asserted  in  the  firal  instance,  and 
afterwards  sustained ;  if  a  country  has  been  acquired 
and  held  under  it ;  if  the  property  of  the  great  mass 
of  the  community  originates  in  it,  it  becomes  the  law 
of  the  land,  and  cannot  be  questioned." 

I  will  refer  to  one  other  decision  of  the  Supreme 
Court  of  New  York,  and  close  this  part  of  the  case. 

About  the  year  1828,  Soo-non-gize,  otherwise  call- 
ed Tommy-Jemmy,  a  Seneca  chief,  was  indicted  for 
the  murder  of  an  Indian  woman  of  the  same  tribe. 
It  appeared  in  evidence  on  the  trial,  that  this  woman 
had  been  charged  with  an  offence,  which,  according 
to  the  usages  of  that  tribe,  was  capital.  The  ofience 
was  charged  to  have  been  committed  by  her  in  the 
Seneca  country,  within  the  state  of  New  York,  and 
she  was  there  tried,  according  to  their  mode,  found 
guilty,  and  executed.  Tommy-Jemmy  was  the  chief 
who  conducted  the  trial,  and  ordered  the  execution. 
For  this  act,  he  was  arraigned  before  One  of  the 
Courts  of  New  York,  and,  notwithstanding  all  these 
facts  were  admitted,  was  convicted  and  sentence  of 
death  pronounced  against  him.  The  case  was  car- 
ried to  the  Supreme  Court  of  the  State,  by  which 
the  judgment  was  affirmed.  It  is  true,  he  was  not 
executed,  a  pardon  having  been  extended  to  him  by 
the  General  Assembly.  This  statute,  however,  did 
not  proceed  upon  the  ground  that  the  Courts  had  ex- 
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ceeded  their  authority  in  taking  the  jurisdiction;  fer 
from  it,  the  right  of  jurisdiction  was  expressly  re- 
cognized. The  statute  was  as  follows :  "  Whereas, 
the  Seneca  and  other  tribes  of  Indians,  residing  with- 
in this  state,  have  assumed  the  power  and  authority 
of  trying  and  punishing,  and  in  some  cases  capitally, 
members  of  their  respective  tribes,  for  supposed  crimes 
by  them  done  and  committed  in  their  respective  re- 
servations, and  within  this  state:  and  whereas  the 
sole  and  exclusive  cognizance  of  all  crimes  and  of- 
fences committed  within  this  state,  belongs  of  right 
to  courts  hoMen  under  the  constitution  and  laws  there- 
of, as  a  necessary  attribute  of  sovereignty,  excepting 
only  crimes  and  offences  cognizable  in  the  Courts  de- 
riving jurisdiction  under  the  constitution  and  laws 
of  the  United  States :  and  whereas,  it  has  become 
necessary,  as  well  to  protect  the  said  Indian  tribes,  as 
to  assert  and  maintain  the  jurisdiction  of  the  courts 
of  this  state,  that  provision  should  be  made  in  the 
premises : 

"  Therefore,  Be  it  enacted.  That  the  sole  and  excia* 
sit©  jurisdiction  of  trying  and  punishing  all  and  eveiy 
person,  of  whatsoever  nation  or  tribe,  for  crimes  and 
offences  committed  within  any  part  of  this  state,  ex* 
cept  only  such  crimeii  and  offences  as  are,  or  may  be, 
-  dbgnliahle  in  courts  deriving  jurisdiction  under  the 
"«oTrstitlitfop  ijnd  hws  of  the  United  States,  of  right 
belong  to,  and  is  exclusively  vested  in,  the  courts  (tf 
justice  of  tl^s  state,  &c. 

*^  And  whereas,  it  has  been  represented,  that  Soo- 
tiori-gfeie,- other  wise  called  Tommy-Jemmy,  an  Indian 
of , the  Seheca  tribe,  has  been  indicted  for  the  murder 
of  Caughquawtaugh,  an  Indian  woman  of  the  same 
tribe,  which  murder  is  afReged  to  fiave  been  commit- 
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ted  within  the  Seneca  reservation,  in  the  county  of 
Erie ;  and  whereas  it  is  further  represented  that  said 
murder  was  committed  under  the  pretence  of  autho- 
rity derived  from  the  councils  of  the  chiefs,  sachems, 
and  warriors  of  the  said  tribe;  and  under  the  then 
existing  circumstances,  it  is  deemed  by  the  legisla- 
ture expedient  to  pardon  him. 

"  Therefore,   Be  it  fw  tker  enacted,  That  the  said  - 
Soo-non-gize,    otherwise  called   Tommy-Jemmy,  be, 
and  he  is  hereby  fully  and  absolutely  pardoned  of  and 
from  said  felony," 

Such  is  the  language  of  this  statute,  and  such 
were  the  judgments  of  the  inferior,  and  Supreme 
Courts  of  New  York;  in  neither  of  which  it  was 
ever  for  a  moment  supposed  the  respective  depart- 
ments, or  either  of  them,  exceeded  their  powers. 
The  legislature  of  that  state,  in  this  act,  asserts  the 
jurisdiction  of  their  Courts  over  its  whole  limits,  and 
that  the  powers  which  the  Indians  exercised,  of  pun- 
ishing under  their  own  laws,  for  offences  committed 
among  themselves,  was  an  "assumed  power."  Will 
it  be  said  that  the  Senecas,  and  other  tribes  within 
that  state,  live  on  "  reservation^^^  within  the  counties 
of  the  state,  and  therefore  must  be  subject  to  its  laws! 
I  ask,  what  difference  can  this  possibly  make  ?  -They 
still  constitutes  distinct  tribes  or  nations,, 
lands  which  they  have  never  ceded, 
nervation,"  as  applied  to  Indian 
means  lands  which  they  did  not  part  fr<] 
sold  or  otherwise  yielded  up  the  rest  o^ 
ry.  They  made  these  reservations 
or  nations,  they  occupy  them  as  nations, 
they  be  many  or  few  in  number,  whether  their  coun- 
try be  more  or  less  extensive,  they  have  all  the  rights 
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which  pertain  te  an  Indian  tribe.  Their  being  em- 
braced in  counties  laid  out  by  the  state,  can  make  no 
difference  in  their  rights ;  if  so,  the  Alabama  statute 
receives  all  the  aid  which  this  circumstance  can  give 
it:  but  this  act  of  the  state  cannot  affect  their  right 
to  independeftce.  Yet,  while  each  tribe  still  lived 
together  as  one  people,  the  Courts  of  New  York  con- 
sider them  within  their  jurisdiction  without  the  aid 
of  a  statute. 

Is  not  Alabama  as  sovereign  as  New  York,  and 
do  not  the  Creeks  occupy  to  this  state,  the  same  sita- 
ation  which  the  Senecas  do  to  that?  The  Creeks 
live  upon  lands  which  they  reserved  when  they  ced- 
ed the  rest  of  their  territory;  our  counties  embrace 
the  whole  of  the  country  they  inhabit,  and,  if  the 
doctrine  of  the  legislature  and  Supreme  Court  of 
New  York  be  sound,  it  would  be  "assumed  power" 
in  the  Creeks  to  try  and  p^inish  members  of  their 
tribe  under  any  authority  derived  from  their  chiefs, 
&c.  *^The  sole  and  exclusive  cognizance  of  crimes 
and  offences  committed  within  this  state,  belongs  of 
right  to  Courts  holden  under  the  constitution  and  laws 
thereof,  as  a  necessary  attribute  of  sovereignty." 

It  is  not  the  extent  of  country  which  forms  an  in- 
dependent state,  but  it  is  the  exercise  of  that  inde- 
pendence. 

Vattel,  (page  58)  says,  "every  nation  that  governs 
itself  under  what  form  soever,  without  any  depen- 
dence on  a  foreign  power,  is  a  sovereign  state."  So 
that  one  of  the  Hanse  towns,  although  surrounded 
by  the  dominions  of  a  neighboring  monarch,  consti- 
tuted a  sovereign  state,  because  governed  by  its  own 
a^hority  and  laws.  • 

There  is  no  instance  of  a  civilized  state  having 
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been  considered  as  forfeiting  its  sovereignty,  from  the 
circumstance  of  having  lost,  by  the  chances  of  war, 
a  part  of  its  possessions,  much  less  from  having  ceded 
it  by  treaty.  If  the  Indian  tribes  ever  were  inde- 
pendent of  the  states  in  which  they  lived;  if  at. any 
time  the  states  had  no  authority  to  extend  thei«  juris- 
diction over  them,  they  continued  independent  while 
having  a  common  "  habitation  and  a  name,"  w  mat- 
ter how  greatly  reduced  in  numbers  or  importance, 
and  all  the  old  states  have  committed  aggressions 
upon  them  by  interfering  with  their  internal  policy. 

By  what  right  did  Massachusetts,  Connecticut, 
New  York,  Virginia,  in  fine,  all  the  colonies,  forbid 
individuals  from  purchasing  lands  from  the  Indians^ 
if  they  were  sovereign  nations?  Had  they  not  as 
much  right  to  invite  emigrants  among  them ;  to  of- 
fer inducements  to  the  settlement  and  cultivation  of 
their  immense  territories;  to  embrace  within  their 
bosom,  and  cover  with  the  protection  of  their  institu- 
tions and  jurisdiction,  those  who  were  thus  drawn  to 
their  country,  as  any  other  people?  Yet  it  appears 
never  to  have  entered  the  minds  of  either  white  or 
red,  that  settlers  upon  Indian  lands  became,  Indian 
citizens,  and  were  covered  by  the  panoply  of  Indian 
law.  Surely  as  one  of  these  sovereigns,  an  emigrant 
might  have  secured  to  himself  such  right  as  the  rest 
possessed,  to  the  use  of  the  spot  which  he  cultivated 
while  he  lived  upon  it:  but  no;  all  contracts  of 
individuals  with  the  Indians  for  their  lands,  were  de- 
clared void,  by  a  power  which,  according  to  the 
modern  doctrine,  had  no  jurisdiction  over  those  lands. 

But  when  the  substance  of  things  is  looked  to,  is 
it  not  most  absurd  to  talk  about  the  purchases  which 
the  early  settlers  made  of  Indian   lands?     By  the 
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Statutes  of  Massachusetts,  &c.,  all  contracts,  agree- 
ments, &C-,  made  with  an  Indian  are  declared  to  be 
void*  These  people,  chiefs  and  all,,  are  like  infants, 
pronounijed  incapable  of  protecting  their  own  inter- 
ests. Yet  these  persons,  who  have  not  a  sufficient 
capacity  to  be  permitted  to  make  a  binding  contract 
to  the  amount  of  a  dollar,  are  intelligent  enough  fully 
to  estimate  their  national  interests;  to  meet  the  learn- 
ed and  wily  European  as  diplomatists,  make  treaties 
by  which  they  are  again  and  again  yielding  up  mil- 
lipns  of  acres  of  fertile  land,  and  all  this  is  don6  on 
terms  perfectly  reciprocal !  A  few  strings  of  red 
beads,  a  hogshead  or  two  of  tobacco,  with  a  bale  or 
two  of  coarse  cloth,  form  an  ample  consideration, 
when  given  by  treatij,  ^ov  any  e.sitent  of  country  which 
the  cupidity  of  the  white  man  might  induce  him  to 


•Extract  from  act  of  Massachusetts  passed  in  1S05.  Sec.  3d.  '*  From  and 
afterthe  passing  of  this  act,  no  bond,  bill,  or  other  specialty  in  writing,  or  any 
contract  tehatever,  nor  any  book  acrounC,  or  verbat  contract,  or  promieae  for  tbe 
payment  of  money,  shall  be  dnenicd  good  and  recoverable  against  any  of  th€ 
said  Indians,  if  the  same  shall  not  exceed  the  sum  of  four  dollars,  unless  surh 
bill,  bond,  specialty,  or  verbel  contract,  shftll  be  approved  by  one  at  least  of 
said  guardianfl.'' 

Act  of  Connecticut  of  1725.  '*  No  person  shall  be  allowed  or  admitted  to 
prosecute  before  any  assistant,  or  jusiioe  of  the  peace,  or  court  of  judicature  in 
ibis  colony,  any  action  of  debt  or  detinue,  for  any  goods,  ^Id,  lent,  or  trusted 
out|  to  any  liMfian  or  Indians  whomsoever/' 

Act  of  Rhode  Island,  1713.  "From  and  after  the  publication  of  thisacf,  no 
f>roccss  shall  bo  gratited,  nor  suit  be  received  or  lie  before  any  justice  or  jus* 
tiees  of  the  peace,  assistants  of  courts  of*  trials  in  this  colony,  against  any  Indian 
or  Indians  for  dedt  to  be  made  or  contracted  by  such  Indian  or  XudiaDs^  at  any 
time  after  the  publication  hei  eof." 

Act  of  New  York  1813.  "  No  person  shall  sue  or  maintain  any  action  oa 
any  boDd,  bill,  note,  promise,  or  other  contract,  bereailer  to  b^  made  M^P*t 
any  of  the  Indians,  called  tbe  Stockbridge  Indians,  or  of  the  Seneca  tri^  or 
nation,  nor  against  any  Indian  residing  in  Bro'hertown,  oi  on  any  lands  reserv. 
ed  to  tb«  Oneida,  O&osdaga,  or  Cayuga  Udiaiis,  (&c/' 

Acts  were  passed  by  all  the  colonies^  renderifig  void  aoy  contract  for  lan^ 
made  by  a  white  man  with  an  Indian  or  Indians. 
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ask^  and  the  ignorance  of  the  red  man  cause  him  to 
sell ! 

If  this  be  the  real  state  of  the  case,  let  these  un- 
holy acquisitions  be  inirnediately  surrendered ;  let  the 
remnants  of  the  once  numerous  and  powerful,  but 
ignorant  tribe^,  be  collected  together,  and  honestly 
told  that  our*  ancestors  have  used  their  superior 
knowledge  to  cheat  and  defraud  them ;  we  now  wish 
to  do  them  justice  by  giving  back  all  that  extensive 
domain  which  has  been  thus  iniquitously  occupied. 
Let  us  make  restitution ;  the  rents  and  profits  will 
amply  compensate  us  for  first  cost  and  improvements, 

But  if  we  believe  these  "  roving  bands''  did  not 
use  the  country  they  "  overran,^^  that,  finding  it  in  a 
state  of  nature,  our  forefathers  were  justifiable  in 
clearing  away  the  forests  and  cultivating  the  fields 
formed  by  their  industry,  and  in  bringing  the  Indians 
into  subordination  to  them  by  the  best  means  which 
policy  and  humanity  dictated;  let  us  continue  to  act 
in  the  same  ^ay,  and  while  we  enjoy  the  rich  returns 
which  Providence  blesses  our  labors  in  this  fertile 
region,  let  us  do  all  that  we  can  to  civilize,  chris- 
trianize,  and  perpetuate  the  Indians  who  remain 
among  us. 

After  a  patient  and  laborious  investigation,  I  can 
find  nothing,  either  in  ancient  charters;  the  conduct 
of  any  European  power,  or  the  opinion  of  any  re- 
spectable writer  of  older  date  than  1826,  which  tends 
in  the  remotest  degree  to  countenance  the  opinion 
that  the  Indian  tribes  have  ever  been  considered  as 
distinct  and  independent  communities.  In  the  lan- 
guage of  Chief  Justice  Marshall,  in  tho  case  of 
Johnson  vs.  Mcintosh,  "discovery  gave  an  exclusive 
right  to  extinguish  the  Indian  title   of  occupancy 
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either  by  purchase  or  conquest ;  and  gave  them"  (the 
discoverers)  "  also,  a  right  to  such  a  degree  of  sove- 
reignty as  the  circumstances  of  the  people  would  al- 
low them  to  exercise."  *'The  circumstances  of  the 
people"  did  not  "  allow  them  to  exercise"  jurisdic- 
tion over  many  of  the  tribes  within  the  limits  of  the 
colonies  at  an  early  day."  Those  tribes  lived  be- 
yond their  reach  or  control,  and  wandered  over  im- 
mense forests  which  the  people  of  the  colonies  never 
had  penetrated,  and  within  and  beyond  which,  they 
had  no  intercourse.  But  so  fast  as  these  forests  dis- 
appeared before  their  extending  settlements,  and  those 
once  distant  tribes  were  brought  within  reach  of  the 
laws,  and  in  contact  with  the  settlements  of  their 
civilized  and  more  powerful  neighbors ;  so  far,  in 
fine,  "  as  the  circumstances  of  the  people  would  al- 
low them  to  exercise"  jurisdiction  and  sovereignty 
over  their  persons  and  their  country ;  thus  fast  they 
were  brought  under  the  influence  of  those  laws,  and 
compelled  to  yield  to  that  jurisdiction  and  sove- 
reignty. 

Whenever  the  Indians  residing  within  the  char- 
tered limits  of  a  colony,  have  made  war  upon  it,  they 
have  been  declared  rebels,  and  their  "  destruction" 
authorised.  No  declaration  of  war  has  ever  been 
made  against  them  from  their  earliest  history ;  and 
by  the  constant  practice  of  the  federal  government, 
since  the  adoption  of  the  constitution  of  the  United 
States,  the  President  has  ordered  troops  against  them, 
including  those  nations  with  which  treaties  have  bneen 
made,  without  waiting  for  any  movement  in  Congress 
on  the  subject,  and  his  authority  to  do  so  has  never 
yet  been  questioned.  From  the  earliest  day,  we  are 
informed  by  Douglass  in  his  history  of  thie  British 
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settlements  in  North  America,  *•  when  the  country 
of  the  Indians  at  war  with  Us  lies  upon  our  own  frou- 
tier,  but  without  our  grants,  I  call  it  a  war,  in  the 
common  acceptation ;  if  within  our  grants,  but  with- 
out our  settlements,  I  call  it  an  eruption;  in  our  pro- 
clamations against  them,  it  is  called  a  rebellion,  as  in 
all  the  New  England  wars  with  the  aborigines;  if 
intermixed  with  our  settlements,  it  is  an  insurrection." 

It  might  be  well  in  taking  leave  of  this  part  of  the 
cause,  to  look  for  a  moment  atthe  consequences  which 
would  result  from  a  decision  adverse  to  the  constitu- 
tionality of  the  law.  Not  that  consequences  would 
ever  authorise  a  Court  to  shrink  from  it«  duty;  but 
they  should  always  have  their  influence  where  the 
law  of  a  case  is  doubtful. 

If  this  state  has  not  the  right  to  exercise  jurisdiQ- 
tion  over  the  Creek  nation  7i07Vy  when  will  it  have  the 
right?  Some  tell  us,  whenever  the  number  of  that 
people  dwindles  down  to  a  few  hundreds,  or  the  ex- 
tent of  their  country  to  .a  small  compass.  But  sup- 
pose one  of  these  events  were  to  take  place  without 
the  other  :  the  number  of  the  tribe  is  reduced  to  in- 
significance, but  they  retain  all  their  territory ;  gr 
they  cede  thr^e  fourths  or  nine  tenths  of  their  coun- 
try, but  their  population,  instead  of  diminishing,  in- 
creases; what  is  the  consequence  of  this  state  of 
things?  How  w^ould  it  be  w^ere  they  to  establish  a 
code  of  written  laws,  divide  their  lands  into  small 
tracts,  and  convey  them  to  the  individuals  of  their 
nation  in  fee  simple  I  Are  they  to  be  permitted  to 
form  such  a  government  among  us,  and  to  adopt  a 
policy  calculated  to  make  this  state  of  things  perpetual? 
Besides,  what,  then  is  to  become  of  the  paramount 
title  to  these  lands,  so  often  decided  by  the  Supreme 
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Court  of  the  United  States,  to  reside  in   the  general 
government  ? 

It  is  obvious  that  unless  the  act  of  the  General 
Assembly  which  we  are  now  considering,  can  be  car- 
ried into  execution,  the  Creek  Indians^  may  establish 
and  maintain  a  separate  government  forever,  and  the 
State  of  Alabama  would  have  within  its  borders 
another  and  a  distinct  sovereignty ;  an  imperium  in 
empeiio. 

Where  such  consequences  would  ensue,  something 
must  be  wron^,  and  the  error  would  be  in  the  deci- 
sion producing  them. 

The  second  question  which  presents  itself  is; 
have  not  the  states,  since  the  declaration  of  indepen- 
dence, all  the  powers  on  this  subject,  which  the  King 
of  Great  Britain  had  before,  except  so  far  as  they 
have  surrendered  them  to  the  United  States  ? 

This  has  never  been  controverted.  The  states  by 
that  event,  became  sovereign  and  independent,  and 
clothed  with  all  the  privileges  and  powers  of  sove- 
reign natidns.  Among  the  powers  essential  to  sove- 
reignty is  that  of  jusisdiction.  Let  us  inquire,  have 
the  states,  by  the  adoption  of  the  federal  constitution, 
relinquished  their  right  of  jurisdiction  over  the  In- 
dians within  their  limits? 

By  the  tenth  article  of  the  amendments  of  the  Con- ' 
stitution  it  is  declared,  that  "  the  powers  not  delegate 
ed  to  the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  states,  are  reserved  to  the  states  re- 
spectively, or  to  the  people. 

Have  the   states   delegated  their   right   to  juris- 
diction over  the  Indian  tribes  ? 

The  word  Indian  is  used  only  twice  in  the  Consti- 
tution.— In  the  2nd  section  of  the  1st  article,  it  is  pro- 
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vided,  that  "  representatives  and  direct  taxes  shall  be 
appointed  among  the  several  states  which  may  be 
included  within  this  union,  according  to  their  respec- 
tive numbers,  which  shall  be  determined  by  adding 
to  the  whole  number  of  free  persons,  including  those 
bound  to  service  for  a  term  of  years,  and  excluding 
Indians  not  taxed,  three  fifths  of  all  other  persons." 

Here  certainly  is  no  delegation  of  [)ower  to  the 
United  States,  but  rather  an  expres  recognition  of 
the  rights  and  sovereignty  of  the  states,  over  the  abo- 
rigines. So  far  as  Indians  are  taxed,  they  are,  in  ex- 
press terms  included  in  apportioning  representatives, 
and  viewed  as  inhabitants  of  the  states,  because  the 
apportionment  is  directed  to  be  made  according  to  the 
population  of  the  states;  but  words  of  exclusion  are 
used  with  respect  to  those  not  taxed ;  which  could 
only  have  been  made  necessary  by  the  belief  that, 
being  within  the  liraits  and  jurisdiction  of  the  states,  ^ 
they  would  be  embraced  by  a  general  phraseology, 
comprehending  all  persons  within  such  jurisdiction. 

In  the  8th  section  of  the  same  article,  it  is  declar- 
ed, "  the  Congress  shall  have  power  to  regulate  com- 
inerce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes.'' 

It  has  been  contended  in  the  argument,  that  this 
clause  yields  up  every  right  of  the  states  to  the 
United  States  in  relation  to  the  Indians,  and  the  do- 
main they  occupy.  But  where  are  the  words  which 
convey  this  meaning?  The  power  to  regulate  com- 
merce with  the  Indian  tribes  is  relinquished,  but 
what  idea  does  that  convey  ?  It-  is  insisted  that  by 
this  expression  it  was  intended,  to  give  to  the  general 
government,  and  that  alone,  the  power  to  regulate  all 
intercmirse  with  the  Indians;  I  do  not  understand  it 
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in  this  way.  .  Has  the  Congress  the  power  to  regu- 
late the  whole  intercourse  between  the  states  ?  To 
prescribe  terras  upon  which  the  citizens  of  different 
states  shall  carry  on  correspondence  and  every  com- 
munication with  each  other;  or  would  this  clause, 
unrestrained  by  any  other,  confer  such  a  power! 
No  one  would  answer  in  the  affirmative,  and  yet  the 
expression  in  relation  to  the  commerce  of  the  states, 
is  as  comprehensive  as  that  which  respects  commerce 
with  the  Indian  tribes — the  phraseology  is  identical. 

Commerce  relates  to  trade;  intercourse  may  be 
carried  on  without  trade.  Commerce,  therefore,  in- 
cludes no  intercourse  but  that  which  consists  in  trade 
or  traffic;  and  certainly  does  not  include  jurisdic- 
tion. In  conferring  upon  Congress  the  power  ''Xo 
regulate  commerce  with  the  Indian  tribes,**'  even  ad- 
mitting them  to  be  the  tribes  within  their  limits,  the 
states  had  no  more  intention  to  surrender  their  sove- 
reignty over  those  tribes,  than  they  had  to  divest 
foreign  nations  of  jurisdiction  within  their  own  ter- 
ritories by  placing  in  the  hands  of  the  federal  go- 
vernment the  power  to  regulate  commerce  with  them 

And  not  only  does  a  correct  construction  prove 
this,  but  the  conduct  of  the  states  since  the  adoption 
of  the  constitution.  New  York,  Maine,  &c.,  have 
governed  the  Indian  tribes  within  their  limits  by  their 
own  laws.  All  the  tribes  living  in  those  States  have, 
long  since,  been  brought  under  the  action  of  their 
courts ;  nor  has  the  first  man,  either  in  Congress  or 
out  of  it,  been  heard  to  raise  his  voice  and  sound  the 
alarm,  that  the  constitution  of  the  United  States  had 
been  violated. 

But  it  is  said,  that  these  tribes  are  few  in  number 
and  surrounded  by  a  wliito  population. 
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These  circumstances,  then,  terminate  a  power  vest- 
ed by  the  constitution,  in  the  United  States,  without 
any  declaration  in  that  instrument  that  they  shall 
produce  such  an  effect!  Such  an  argument  is  too 
extravagant  to  need  an  answer. 

I, deem  it  unnecessary  to  examine  the  statutes 
passed  by  Congress  on  this  subject.  Were  it  admit- 
ted that  they  assume  all  the  power  contended  for, 
which  it  is  not;  if  the  constitution  does  not  embrace 
it,  the  states  retain  it,  notwithstanding  any  thing  on 
the  United  States  statute  book.  It  is  contended,  how- 
ever, that  thfe  grant  of  the  treaty  making  power  by 
the  constitution,  and  the  subsequent  treaties  which 
have  been  made  with  the  Creek  Indians  by  the  general 
government,  deprives  this  state  of  the  jurisdiction 
which  it  claims. 

By  the  10th  section  of  the  1st  article  of  the  con- 
stitution it  is  declared,  that  "  no  state  shall  enter  in- 
to any  treaty,  alliance,  or  confederation,  &c.,"  and  by 
the  4th  article,  that  "  this  constitution,  and  the  laws 
of  the  United  States  which  shall  be  made  in  pursu- 
ance thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land." 

Several  treaties  made  with  the  Creek  nation  by  the 
United  States,  by  which  the  former  have  ceded  con- 
siderable districts  of  country,  contain  a  stipulation, 
by  which  the  latter  guaranty  the  remainder  of  their 
lands  to  the  former. 

These  treaties,  it  is  urged,  form  part  of  the  su- 
preme law  of  the  land,  as  much  as  the  constitution 
itself,  and  strip  the  states  of  all  right  to  interfere,  in 
any  way,  with  the  possessions  or  internal  govern- 
ment of  the  Indians. 
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It  might  be  replied  that  the  act  extending  the  ju- 
risdiction of  iliB  state  over  them,  ia  no  way  violatea 
this  guaranty  ;  but  under  the  view  I  take  of  the  con- 
stitution, it  is  unnecessary  to  investigate  its  effect  in 
this  respect. 

I  can  not  for  a  moment  believe,  that  it  was  ever 
intended,  by  the  framers  of  the  constitution,  or  the 
states  which  ratified  it,  that  compacts  within  the  In- 
dian tribes  should  be  embraced  in  the  above  provi- 
sion: conventions  with  independent  sovereign  na- 
tions, were  alone  contemplated.  This  construction, 
is,  I  think,  supported  by  the  2nd  section  of  the  2nd 
article,  which  is  in  these  words :  "  He"  (the  Presi- 
dent) "  shall  have  power  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two 
thirds  of  the  Senators  present  concur ;  and  he  shall 
nominate,  and,  by  and  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  ambassadors,  other  public 
ministers,  and  consuls,"  &c. 

Here,  to  the  pov,  er  to  make  treaties,  is  immediate- 
ly added  that  of  appointing  ambassadors :  showing 
that  the  treaties  usually  entered  into  through  the 
agency  of  regularly  accredited  ministers,  were  alone 
contemplated.  Has  a  minister  to  an  Indian  court 
ever  been  appointed  under  this  provision  of  the  con- 
stitution ?  Certainly  not.  The  President  has,  ever 
since  the  establishment  of  our  present  form  of  govern- 
ment, authorised  such  persons  as  he  saw  proper,  to 
treat  with  these  nations,  without  the  advice  and  con- 
sent of  the  Senate.  He  has  on  this  subject,  as  well 
as  that  of  prosecuting  war  against  the  savages,  acted 
without  consulting  either  house  of  Congress.  It  is 
true,  the  practice  has  prevailed  of  submitting  these 
treaties  to  the  Senate  for  their  ratification,  but  why 
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it  has  been  done,  unless  to  secure,,  more  certainlyr 
the  necessary  appropriations  by  Congress,  it  is  diffi- 
cult to  say. 

The  treaty  making  power  is,  in  Great  Britain,  a 
prerogative  of  the  crown.  The  King  appoints  am- 
bassadors to  foreign  courts,  and  acts  upon  all  treaties 
made  by  them,  either  ratifying  or  rejecting  them, 
and  no  treaty  is  obligatory,  as  such,  until  thus  ratified. 
But  of  all  the  contracts  or  treaties,  term  them  as  we 
may,  which  were  ever  entered  into  by  the  colonies 
or  by  agents  of  the  crown,  with  the  Indian  tribes, 
not  one,  so  far  as  I  can  learn,  was  ever  thus  ratified. 
They  took  effect  from  the  time  they  were  concluded 
between  the  chiefs  of  the  tribe  and  the  agent,  whether 
he  was  appointed  by  the  colon)^or  King,  and  in  all 
respects  were  conducted  as  contracts  between  the 
monarch  and  his  subjects. 

If  the  constitution  had  intended  to  give  to  negotia- 
tions, which  had  previously  been  conducted  and  con- 
cluded with  so  little  form  and  solemnity,  all  the  sanc- 
tity and  the  high  character  of  treaties  formed  with 
sovereign  states,  and  to  have  placed  them,  not  on  the 
footing  of  other  contracts,  but  that  of  the  constitu- 
tion itself,  by  making  them,  equally  with  it,  the  su- 
preme law  of  the  land,  surely  some  plain  expression 
of  such  intention  would  have  been  made  use  of,  and 
as  the  power  to  "  regulate  commerce  wdth  the  Indian 
tribes,"  was  defined  in  so  many  words,  the  high 
character  of  treaties  with  those  tribes  would  have 
been  as  plainly  expressed. 

It  seems  manifest  to  me  that  treaties  with  the  In- 
dians were  never  intended  to  be,  and  are  not  em- 
braced by  by  this  provision  of  the  constitution ;  that 
the  hislorv   of  the  intercourse  between    the    crown. 
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the  colonies,  the  states,  and  the  United  States,  and 
the  Indians,  proves  this.  The  United  States,  how- 
ever, are  bound  by  their  contracts  with  these  tribes, 
and  can  not,  either  in  morality  or  justice,  violate  at 
pleasure,  the  agreements  they  have  made  with  them. 
If  they  have  stipulated  any  thing  they  cannot  per- 
form, they  must  satisfy  them  by  a  reasonable  equiva- 
lent. No  treaty,  however,  contains  stipulations  con- 
flicting with  the  exercise  of  jurisdiction  by  this  state. 
The  integrity  of  their  country  is  guaranteed  to  the 
Creek  Indians :  be  it  so ;  this  state  has  no  right  to 
the  soil  in  that  country  either  presenter  prospective. 
The  fee  resides  in  the  United  States ;  to  the  Federal 
Government,  Georgia  relinquished  it,  and  in  that 
government  it  is  vested.  The  power  of  the  United 
States  to  continue  the  Indians  in  the  possession  of 
the  country  they  now  occupy  in  this  state,  and  to  re- 
move intruders  from  among  them,  I  have  never  de- 
nied ;  but  our  right  of  jurisdiction  can  not  be  taken 
from  us  without  impairing  our  sovereignty. 

The  constitution  of  the  United  States  declares 
that,  "  no  new  state  shall  be  formed  or  erected  within 
the  jurisdiction  of  any  other  state"  without  its  con- 
sent. 

I  would  ask  those  who  contend  against  our  right  of 
jurisdiction,  if  the  effect  of  their  doctrine  is  not  a 
virtual  violation  of  this  provision?  If  the  Indians, 
as  distinct  sovereign  states,  can  by  treaty  or  in  any 
other  way,  be  perpetuated  among  us ;  if  we  can  not 
reach  them  by  our  statutes;  if  they  can  be  encourag- 
e&  to  adopt  a  regular  system  of  laws,  a  written  code 
for  their  government :  is  not  a  new  state  formed 
within  this ;  are  not  our  limits  in  truth,  contracted, 
by  to  xtkxxoh  as  is  included  in  this  ''  new  state  V" 
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But  it  is  argued  that  to  manj  of  these  treaties, 
Alabama  constitutes  a  party ;  that  our  Senators  in 
Congress  have  advised,  and  consented  to  theni^  and 
our  representatives  have  taken  a  part  in  carrying 
them  into  effect ;  and  thereby  we  have  yielded  our 
rights  which  conflict  with  their  provisions,  if  such 
there  be. 

To  this  doctrine  I  can  never  agree.  The  people 
of  this  state  can  not  be  deprived  of  inalienable  rights, 
by  the  acts  of  their  representatives  in  Congress,  if 
they  had,  in  the  name  of  the  state,  expressly  relin* 
quished  them.  But  what  is  the  fact?  f'rom  the 
time  Alabama  has  assum^  the  station  of  an  indepen^^ 
dent  state,  a-  great  part  of  the  territory  within  her 
limits  has  been  occupied  by  Indians  of  different 
tribes,  wretchedly  poor  in  their  condition,  and  excess 
sively  indolent  in  their  habits.  The  great  interest  of 
the  state,  and  the  object  to  which  she  has  looked 
with  the  deepest  solicitude,  has  been  the  removal  of 
the  Indians,  and  the  opening  of  the  territory  oqcvl^ 
pied  by  them  to  a  valuable  population.  Every  trea- 
ty which  has  been  made,  has,  in  a  measure,  promoted 
this  important  object.  It  could  not  be  expected,  then, 
that  Alabama  would  object  to  those  treaties.  She 
has  always  looked  forward  with  confidence  to  the 
time,  and  has  expected  that  it  would  soon  arrive, 
when  the  whole  state  would  be  freed  from  its  Indian 
population  by  the  means  which  were  in  operation, 
to  the  mutual  satisfaction  of  the  red  and  the  white 
man,  and  has  been  desirous  that,  in  this  way,  it  might 
be  done.  But  when  the  Indians  have  been  reduced 
to  such  narrow  limits,  and  arrived  to  such  a  condition 
that  a  sound  policy  requires  that  they  shall  be  em- 
braced by  our  laws ;  and  when  too,  indications  have 
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beeu  given  by  them  of  a  disposition  to  cede  no  more 
of  their  lands,  but  to  establish  themselves  as  a  per- 
manent nation  among  us ;  the  time  has  surely  come 
when  we  should  at  once,  exercise  oui:  sovereignty  co- 
extensively  with  our  limits. 

I  have  thus  far  treated  this  question  as  if  Alabama 
were  one  of  the  original  thirteen  States.  I  have  now 
to  examine  the  last  point  which  was  made  in  the  ar- 
gument against  the  validity  of  the  statute,  viz  :  that 
Alabama  has  relinquished  her  right  to  exercise  *lus 
jurisdiction. 

The  Union  is  formed  of  Independent  Sovereign 
States,  which  have  combined  together  to  secure  their 
own  b-afety,  and  the  happiness  of  their  citizens.  In 
forming  this  combination,  and  establishing  a  Federal 
Government,  nothing  has  been  given  up  tending  to 
destroy  their  individual  sovereignty.  Had  this  been 
done,  our  general  govern mfent  would,  Hot  be  federal, 
but  consolidated.  It  follows  from  the  nature  of  things, 
that  whenever  a  new  member  is  added  to  this  family 
of  States,  it  is  received  with  the  same  sovereign  rights 
and  privilege*  which  belonged  to  the  older  members; 
it  does  not  come  in  as  an  inferior,  but  as  an  equal ; 
and  if  any  exaction  were  made  of  a  new  State  at  all 
inconsistent  with  its  sovereignty,  it  would  be  void, 
because  that  would  be  Stipulated  to  be  surrendered 
which  is  essential  to  sovereignty ;  and  its  being  re- 
ceived into  the  Union  as  a  sovereign  State,  would  a- 
void  any  such  suicidal  stipulation. 

On  this  subject,  however,  it  is  only  necessary  to 
appeal  to  the  Constitution  of  the  United  States,  and 
the  different  acts  of  Congress,  by  virtue  of  which, 
Alabama  has  been  admitted  into  the  Union. 

By  the  3d  section  of  the  fourth  article  of  the  Con* 
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stitution  of  the  United  States,  it  is  declared,  that 
*'  new  States  may  be  admitted  by  Congress  into  this 
Union."  If  new  States  are  admitted  into  "this 
Union,"  it  must  be  as  the  old  States  have  been,  that 
is,  by  becoming  parties  to  the  compact  which  bind  the 
old  States  together.  They  must  come  in  under  the 
Constitution.  "  This  Union,"  means  the  Union  form- 
ed by  this  instrument  or  Convention :  none  can  be 
received  unless  upon  relinquishing  to  the  federal  head 
such  powers  as  have  been  relinquished  by  the  States 
which  formed  the  Union,  and  all  shall  be  secured  in 
every  political  right  which  is  secured  to  the  first 
members. 

In  the  year  1787,  which  was  before  the  adoption 
of  the  Constitution  of  the  United  States,  an  ordinance 
was  passed  by  Congress  "  for  the  government  of  the 
territory  of  the  United  States,  north  west  of  the  river 
Ohio."  By  that  ordinance,  it  was  provided  that  there 
should  be  formed  in  the  said  territory  not  less  than 
three,  nor  more  than  five  States"  and  that  such  States 
"  shall  be  admitted,  by  their  delegates,  into  the  Con- 
gress of  the  United  SXhtes,  on  an  equal  footing  rvith  the 
original  States,  in  all  respects  whatever.*^' 

By  the  articles  of  cession  which  were  agreed  upon 
between  the  State  of  Georgia  and  the  United  States, 
in  the  year  1802,  which  was  after  the  adoption  of  the 
Constitution  of  the  United  States,  by  which  Georgia 
ceded  to  the  United  States  the  whole  of  the  country 
now  included  within  the  State  of  Alabama,  it  is  ex- 
pressly provided,  "that  the  territory  thus  ceded, 
*  shall  form  a  State  and  be  admitted  as  such  into  the 
'  Union,  on  the  same  conditions  and  restrictions,  with 
'  the  same  privileges,  and  in  the  same  manner  as  is 
'  provided  in  the  ordinance  of  Congress  on  the  thir- 
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'  teenth  of  July,  1787/'  (the  one  just  referred  to)  "  for 
the  government  of  the  western  territory  of  the  Uni- 
ted States." 

In  1819,  Congress  passed  '*  an  act  to  enable  the 
people  of  the  Alabama  Territory  to  form  a  Constitu- 
tion and  State  government,  and  for  the  admission  of 
such  State  into  the  Union,  on  an  equal  footing  with 
the  original  States^  The  latter  clause  of  the  1st  sec- 
tion declares,  that  '*the  said  territory  when  formed 
into  a  State,  shall  be  admitted  into  the  Union,  upon 
the  same  footing  with  the  original  States,  in  all  re- 
spects whatever  r 

This  act  defines  the  boundaries  of  the  new  StatjB, 
which  include  the  district  of  country  occupied  by  the 
Creek  Indians. 

If  Alabama  is  sovereign  at  all,  she  is  so  throughout 
her  whole  territory,  and  she  can  not  be  sovereign  un- 
less she  has  the  right  of  jurisdiction.  The  right 
of  soil  she  may  not  have,  her  citizens  may  own  the 
whole  of  that,  or  the  government  of  the  United  States 
may  possess  the  fee  in  the  greater  part  of  it ;  yet, 
while  this  government  exercises  jurisdiction  over  it. 
or  has  the  power  to  do  so,  her  sovereignty  is  not  im- 
paired ;  but  the  moment  she  loses  this  power  over  any 
part,  if  it  be  but  a  single  acre,  her  sovereign  charac- 
ter, as  to  that  part,  is  lost  also. 

The  Creek  country  is  either  within  this  state,  or  it 
is  not.  The  act  of  Congress  for  the  admission  of 
Alabama  into  the  Union,  passed  in  conformity  with 
the  compact  with  Georgia,  in  defining  the  bounda- 
ries of  the  state,  includes  that  country;  it  thenforms 
a  part  of  Alabama.  It  is  urged,  however,  that  the 
state  might  agree  not  to  exercise  its  jurisdiction  over 

a  part  of  its  territory,  and  yet  be  sovereign,  although 
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bound  by  this  agreement;  and  that  in  the  ordinance 
adopted  by  the  convention  which  formed  our  state 
constitution,  such  an  agreement  was  niade. 

Waiving  an  inquiry  into  the  binding  effect  of  such 
an  agreement  if  made,  I  can  not  find  that  such  an 
one  was  ever  made. 

The  6th  section  of  the  act  of  Congress  "  to  ena- 
ble the  people  of  the  territory  of  Alabama  to  form  a 
constitution  and  state  govermnent,"  contains  certain 
propositions  for  the  benefit  of  the  state,  which  were 
'*  offered  to  the  convention  of  the  said  territory,  when 
formed,  for  their  free  acceptance  or  rejection."  A 
proviso  to  that  section  is  in  the  following  words : 
*-'that  the  said  convention  shall  provide,  by  an  ordi- 
nance irrevocable  without  "  the  consent  of  the  United 
States,  that  the  people  inhabiting  the  said  territory, 
do  agree  and  declare,  that  they  fotover  disclaim  all 
right  and  title  to  the  waste  or  unappropriated  lands 
lying  within  the  said  territory,  and  that  the  same 
shall  be  and  remain  at  the  sole  and  entire  disposition 
of  the  United  States ;  and,  moreover,  that  each  and  . 
every  tract  of  land  sold  by  the  United  States,  after  tbB 
first  day  of  September,  in  the  yeiir  one  thousand 
eight  hundred  and  nineteen,  •be  and  remain  exempt 
from  any  tax  laid  by  the  order,  or  under  the  authori- 
ty, of  the  state,  whether  for  state,  county,  township, 
parish,  or  any  other  purpose  whatever  for  the  term  of 
five  years  from  and  after  the  respective  days  of  .the 
sales  thereof:  and  that  the  lands  belonging  to  citi- 
zens of  the  United  States,  residing  without  the  said 
state,  shall  never  be  taxed  higher  than  the  lands  be- 
longing to  persons  therein,  and  that  no  tax  shall  be 
imposed  on  lands  the  property  of  the  United  States ; 
and  that  all  navigable  waters  within  the  said  state 
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shall  ever  remain  public  highways,  free  to  the  citi- 
zens of  the  said  state  and  of  the  United  States." 

An  ordinance  was  adopted  by  the  convention  ac- 
cepting "  the  propositions  offered  by  the  act  of  (Con- 
gress." 

The  act  under  consideration  violates  no  part  of  this 
proA'iso.  The  right  of  the  United  States  to  the  wastfe 
*  and  unappropriated  lands  in  Alabama,  is  not  invaded 
by  the  statute,  nor  is  any  attempt  made  to  lay  a  tax 
on  the  lands  of  the  United  States,  nor  of  non-resi- 
dents. I  do  not  deny  but  that  such  attempts  its  thfese 
would  be  exceeding  the  powers  of  our  Legislature, 
though  many  eminent  men  are  decidedly  of  opinion 
that  the  Federal  Government  had  no  right  to  require 
any  such  terms  of  us;  that  they  violate  the  compact 
with  Georgia,  the  Constitution  of  the  United  States, 
and  our  inalienable  rights,  by  placing  us  on  an  une- 
qual footing  with  the  older  States,  and  depriving  us 
of  the  power  of  levying  taxes  on  a  great  portion  of  the 
real  estate  within  our  jurisdiction;  which  power,  it  is 
contended,  is  necessary  to  sovereignty.  And  in  my 
opinion,  although  I  do  not  subscribe  to  this  doctrine, 
it  is  much  more  rational  than  the  one  which  main- 
tains that  this  State,  although  sovereign,  has  no  right 
to  exercise  jurisdiction  over  one-third  of  its  territory. 

The  only  other  restraining  provision  to  be  found 
in  the  act  of  Congress  "  to  enable  the  people  of  Ala- 
bama Territory,  to  form  a  Constitution,  &c."  is  con- 
tained in  the  proviso  to  the  5th  section.  "  That  the 
same  (the  Constitution)-  when  formed,  shall  be  Re- 
publican, and  not  repugnant  to  the  principles  of  the 
Ordinance  between  the  people  and  States  of  the  ter- 
ritory north  west  of  the  river  Ohio,  so  far  as  the  same 
has  been  extended  to  the  said  territory,  by  the  articles 
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of  agreement  between  the  United  States  and  the 
state  of  Georgia,  or  of  the  Constitution  of  the  United 
States." 

The  ordinance  last  referred  to  contains  several  "  ar- 
ticles of  compact"  which  it  declares  shall  be  "  unal- 
terable unless  by  common  consent,"  that  is,  the  con- 
sent of  the  states  interested,  and  the  United  States. 
The  3d  article,  it  is  alleged,  is  violated  by  the  statute 
under  consideration.  So  much  of  the  arti<5le  as  it  is 
necessary  to  notice,  is  in  these  words.  "The  utmost 
good  faith  shall  always  be  observed  towards  the  In- 
dians; their  lands  and  property  shall  never  be  taken 
from  them  without  their  consent ;  and  in  their  pro- 
perty, rights,  and  liberty,  they  never  shall  be  invad- 
ed or  disturbed,  unless  in  just  and  lawful  wars,  au- 
thorised by  Congress ;  but  laws  founded  in  justice 
and  humanity,  shall,  from  time  to  time,  be  made,  for 
preventing  wrongs  being  done  to  them,  and  for  pre- 
serving peace  and  friendship  with  them." 

The  object  of  this  article,  is  to  secure  the  observ- 
vance.  of  "  the  utmost  good  faith  towards  tjie  In- 
dians," by  the  new  states:  the  subsequent  clauses 
only  specify  the  manner  in  which  this  "  g.ood  faith'.' 
is  to  be  observed. 

1st.  **  Their  lands  and  property  shall  never  be 
taken  from  them  without  their  consent" 

The  act  of  our  general  assembly  does  not  take 
from  the  Creek  Indians  their  lands  or  property.  It 
does  not  disturb  the  possession  of  an  individual,  but 
leaves  every  member  of  the  tribe  in  the  enjoyment 
of  his  "  lands  and  property,"  be  they  much  or  little. 

2nd.  "In  their  property,  rights,  and  liberty,  they 
shall  never  be  invaded  or  disturbed." 

By  the  words  ''rights  and  liberty,"  I  do  not  sup- 
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pose  is  meant,  "  rights"  claimed  by  them  to  the  de- 
struction of  the  rights  of  the  states,  nor  a  "  liberty" 
to  do  every  imaginable  act;  unrestrained  by  law.  I 
understand  it  to  be  intended  that  justice  shall  be  se- 
cured to  them  fully  and  completely,  and  that  their 
freedom  shall  be  as  perfect  and  unrestrained  as  that 
of  any  citizen  in  the  land. 

It  is  argued,  however,  that  the  extension  of  our 
laws  over  them  is  an  invasion  of  their  '* rights  asd 
liberty,"  as  it  necessarily  abrogates  their  laws  and 
usages  which  they  prefer,  and  which  they  were 
governed  by  when  our  constitution  was  adopted. 

If  it  was  intended  by  the  framers  of  this  article  to 
give  them  rights  as  nations,  the  most  unfortunate  lan- 
guage has  been  used  for  that  purpose.  They  are 
spoken  of  as  Indians,  not  as  nations,  and  the  word 
**  liberty"  has  been  employed  in  a  manner  which  must 
convince  the  mind  that  it  is-individual  liberty  which 
is  intended. 

The  substance  of  the  whole  article  is,  that  these 
people  shall  be  secured  by  proper  laws,  and  a  correct 
administration  of  justice,  in  their  persons  and  proper- 
ty ;  that  on  account  of  their  liability,  from  their  ig- 
norance, to  be  overreached  and  defrauded  by  the 
white  man,  they  shall  be  protected  by  suitable  laws 
to  be  enacted  for  the  purpose.  They  shall  be  viewed 
somewhat  as  minors,  and  as  wards  of  the  state,  re- 
ceive that  degree  of  care  and  attention  which  their 
situation,  and  peculiar  liability  to  injury  requires. 

But  the  idea  that  to  secure  the  "rights"  of  the 
Indians,  the  state  was  to  relinquish  some  of  those 
most  important  to  her,  and  place  herself  in  something 
of  a  state  of  pupilage  to,  and  dependence  upon  the 
savage  tribes  within  her  boundary,  can  not  be  tolerat- 
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ed  for  a  moment.  We  are  almost  surrounded  by 
these  children  of  the  forest ;  wera  we  to  yield  all  that 
is  claimed  for  them,  in  a  short  time  we  might,  and, 
I  doubt  not,  would,  feel  the  effects  of  their  "  inde- 
pendence." Our  citizens  might  be  prohibited  by 
these  new  sovereigns  from  carrying  on  intercourse 
with  several  of  the  neighboring  states,  except  by  the 
one  or  two  path  ways  which  they  hav^  agreed  with 
the  United  States  should  be  open  to  them  ;  most  in- 
tolerable exactions  might,  even  then,  be  made  of  them. 
For  offences,  either  pretended  or  real,  charged  to  be 
committed  by  them  while  journeying  through  the 
dominions  of  these  sovereigns,  they  might  be  drag- 
ged before  their  chiefs  and  other  head  men,  and  upon 
the  most  crude  and  unsatisfactory  testimony,  be  con- 
signed to  ignominious  or  fatal  punishments. 

These  and  an  hundred  other  causes,  would  pro- 
duce a  constantly  increasing  feeling  of  enmity  be- 
tween the  white  and  red  man,  especially  those  who 
lived  near  each  other,  and  frequent  affrays,  riots,  :and 
homicides  would  be. the  consequence.  In  fact,  a  kind 
of  border  warfare  would  always  exist  between  th^m.; 
and  the  only  effective  way  to  comply  with  the  in- 
junction of  the  ordinance,  **  to  prevent  wrongs  be- 
ing done  to  the  Indians,  and  preserve  peace  and 
friendship  with  them,''  is  to  bring  them  under  the 
protection  of  our  laws. 

This  subject  has  been  much  mooted  throughout 
the  United  States  for  the  last  three  or  four  years.  In 
the  controversies  which  have  been  carried  on  between 
the  state  of  Gec»^i^  and  the  Cherokee  nation,  the 
fediings  of  a  great  proportion  of  our  population  has 
been  warmly  enlisted  in  behalf  .of  the  latter,  and,  on 
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all  occasions,  my  sympathy  for  the  Indians  has  been 
great 

I  have  remembered  that,  comparatively,  but  a  few 
years  since,  they  were  the  undisputed  lords  of  this 
immense  continent;  that,  unmolested  by  the  white 
man  and  ignorant  of  his  existence,  they  pursued  their 
game  through  the  interminable  forests  which  spread 
themselves  in  every  direction ;  that  indulging  in  a 
freedom  unrestrained  as  the  air,  they  coursed  their 
immense  and  trackless  wilds,  changing  their  situation 
and  country  as  fancy  dictated,  or  as  the  powerful  in- 
ducement of  a  greater  abundance  of  game  operated 
upon  them.  But  the  European  has  landed  upon 
their  coasts !  Before  his  perseverance  and  industry, 
the  towering  forests  have  fallen;  the  wild  deer  have 
fled  from  his  presence ;  the  Indians  too  have  receded 
with  the  game,  until  their  once  extensive  domains 
are  reduced  to  small  .townships,  and  even  there  the 
chase  can  be  pursued  no  longer,  the  game  has  totally 
disappeared..  I  look  around  for  their  numerous  hun- 
ters and  warriors,  they  are  only  to  be  found  in  the 
chronicles  of  past  times ;  in  numbers,  the  race  has 
rapidly  diminished,  many  of  the  most  powerful 
tribes  are  extinct ;  and  the  rest  seem  to  be  fast  tend- 
ing to  the  same  end ;  and  I  feel  a  deep  anxiety  that 
some  plan  should  be  devised,  to  avert  this,  their  too 
probable  destin^y. 

Such  reflections  excite  a  warm  interest  in  behalf 
of  the  Indian,  and  we  listen  to  his  complaints  fully 
prepared  to  believe  that  he  has  been  injured. 

Similar  feelings  have  been  general  throughout  the 
union,  and,  doubtless,  they  have  often  controlled  the 
intellect,  and  commanded  the  judgment,  when  form- 
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ing  an  opinion  upon  the  rights  of  the  states  over 
these  rude  nations. 

But  when  we  contemplate  tb*  change  which  has 
been  wrought  in  this  once  savage  wilderness,  by  the 
arts,  the  industry,  and  the  superior  knowledge  of  the 
new  population ;  when  we  visit  our  thronged  cities, 
smiling  fields,  and  happy  habitations ;  when  we  con- 
template our  numerous  bays  and  harbors,  once  the 
resort  only  of  the  wild  fowl  and  the  inhabitants  of 
the  deep;  now  studded  with  ships  and  vessels  of  all 
sizes  and  nations,  pouring  upon  these  lands  the  rich 
and  extensive  commerce  of  a  whole  world ;  when, 
instead  of  a  roving  tribe  of  hunters,  we  behold  a 
powerful  nation  of  agriculturists,  as  free  in  every  de- 
sirable liberty,  as  their  sava;5e  predecessors ;  when 
our  happy  political  institutions  and  the  religion  of 
the  Bible,  have  displaced  their  barbarous  laws,  and 
wretched  superstitions ;  can  we  wish  these  effects  of 
civilization,  religion,  and  the  arts,  to  disappear,  and 
the  dark  forests  and  roaming  Indian  again  to  possess 
the  land?  Are  we  not  compelled  to  admit  that  the 
superintending  providence  of  that  Being  who  first 
formed  the  earth,  is  to  be  seen  in  this  mighty  change? 

Such  is  my  conviction  :  and  much  as  I  may  sym- 
pathise with  the  savage,  when  giving  the  opinion 
that  the  law  awards  the  superiority  to  his  civilized 
neighbor,  I  am  cheered  by  the  belief  that  the  deci- 
sion of  the  law,  in  this,  as  in  other  cases,  will  be  pro- 
motive of  the  best  interests  of  the   whole  country. 

My  opinion  is,  that  the  judgment  should  be  af- 
firmed. 
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\^*pi4a  CROCKET  versus  TROTTER  &  AIcGONEGAL 

Where  a  note,  executed  by  a  party,  and  payable  in  cash  notes,  is  token  up  by 
tlie  substitution  of  notes  on  other  persons,  which  are  endorsed ;  tlie  first  con- 
tract reinaiuB  uncancelled,  unless  an  express  agreement  exists  to  sabstituie 
the  liability  of  the  endorsement.  ^  - 

This  was  an  action  of  assumpsit,  and  was  brought 
to  recover  the  amount  of  a  note  of  hand,  executed  by 
the  defendants  in  error  to  the  plaintiff.  The  note  had 
been  taken  up  by  the  substitution  of  notes  on  other 
persons,  which  the  defendants  had  indorsed.  On  the 
trial  below,  it  was  insisted,  that  the  first  note  became 
cancelled  by  the  acceptance  of  the  notes,  given  over 
in  payment  of  it;  and  on  this  question,  the  Court 
charged  the  jury,  that  unless  there  was  an  express 
agreement  to  the  contrary,  the  receipt  of  the  indorsed 
notes  operated  as  a  discharge  of  the  defendants  obli- 
gation, and  that  the  plaintiff's  recourse  was  on  the 
indorsement.  To  this  charge  there  was  exception  ta- 
ken, which  brought  the  case  to  this  Court 

McKinky,  for  Plaintiff.-^ OrmowcZ  and  Hopkins, 
contra. 

Lipscomb,  C.  J. — The  plaintiff  sold  a  stock  of 
goods  to  the  defendants,  and  received  from  them  their 
three  notes  of  hand — the  first,  for  eight  hundred  and 
ninety  one  dollars  and  twenty-eight  cents,  payable  in 
cash,  on  the  first  day  of  January,  one  thousand  eight 
hundred  and  twenty-one :  the  second,  for  the  same 
amount,  due  at  the  same  time,  payable  in  cash  notes, 
on  solvent  men  in  Giles,  Tennessee:  the  third  note 
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was  for  three  thousand  five  hundred  and  sixty  five 
dollars  and  fourteen  cents,  due  on  the  first  day  of  Jan- 
uary, one  thousand  eight  hundred  and  twenty-two, 
payable  in  cash  notes,  on  solvent  men  in  Lawrence 
county,  Alabama. 

The  two  first  notes  were  paid ;  when  the  last  fell 
due,  the  defendants  tranferred  by  endorsement,  notes 
to  the  plaintiff',  to  the  amount  of  their  note,  which  was 
given  up  to  them.  The  plaintiff  brought  suit  for  the 
non-payment  of  this  last  note,  avering  that  the  defen- 
dants had  not  paid  him  the  amount  thereof  in  cash 
notes  on  solirent  men  in  Lawrence  county. 

There  was  proof  on  trial,  that  the  makers  of  some 
of  the  notes  were  not  solvent.  There  was  no  proof  of 
any  notice  of  non-payment  to  the  endorsers.  The 
Judge  charged  the  jury,  that  if  they  beUeved  the  de- 
fendant endorsed  the  notes  to  the  plaintiffs,  and  re- 
ceived from  him  their  note,  payable  in  cash  notes  on 
solvent  men  in  Lawrence  county,  that  it  operated  as 
a  discharge  of  said  Bote,  and  that  the  defendants  were 
only  liable  as  endorsers  of  thfe  notes  so  received  by  the 
plaintiff",  unless  there  was  an  express  contract  proved, 
that  it  should  not  operate  as  a  discharge  of  the  note 
for  the  payment  pf  cash  netes  on  solvent  men^  in  Law- 
rence county.  To  this  charge  the  plaintiflF  excepted, 
and  now  assigns  it  for  error. 

From  the  view  of  the  case,  taken  by  the  Court,  it 
will  not  be  necessary  to  examine  very  closely  the  au- 
thorities referred  to  in  the  argument 

We  believe  that  it  mainly  depends  on  the  inten- 
tion of  the  parties  at  the  time  the  payment  and  en- 
dorsement of  those  notes  occurred.  If  it  was  intend- 
ed that  the  old  note  or  agreement,  for  the  payment 
of  cash  noteB  on  solvent  men,  should  be  cancelled,  and 
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that  the  liability  of  the  defendants,  as  endorsers,  should 
be  substituted  in  lieu  of  that  agreement,  then  it  is 
clear  that  the  plaintiff  would  be  compelled  to  resort 
to  the  endorsers,  in  their,  character  as  such,  on  the 
failure  of  payment  by  the  makers.  But  the  mere  fact 
that  he  received  the  notes  indorsed  from  the  defend- 
ants, and  surrendered  to  them  their  own  note,  would 
not,  of  itself,  necessarily  imply  that  the  relations  of 
endorser  and  endorsee  attached  to  the  parties,  and  the 
legal  inference  to  be  drawn,  under  the  circumstances 
of  the  case,  would  be,  that  the  notes  had  been  endors- 
ed, not  in  pursuance  of  a  new  contract,  but  in  con- 
formity with  the  old  one.  If  so,  and  the  notes,  or 
any  part  of  them,  were  unproductive,  after  due  dili- 
gence on  the  part  of  the  plaintiff,  the  original  agree- 
ment would  be,  pro  tantOj  unsatisfied.  The  defen- 
dants could  not  compel  the  plaintiff  to  relinquish  his 
security,  under  the  agreement  that  he  would  be  paid 
in  cash  notes  on  solvent  men,  in  which  he  should  be 
comparatively  passive,  and  throw  on  him  the  active 
diligence  of  an  endorsee,  bound  to  use  the  strictest 
attention  to  fix  the  liability  of  the  .endorser.  Had 
the  plaintiff  sued  the  defendants  on  their  endorsement, 
we  believe  that  they  might  well  have  defended  them- 
selves on  the  grounds  that  they  had  not  assumed  the 
responsibility  of  endorsers,  and  were  not- liable  until 
the  insolvency  of  the  maker  should  be  made  to  ap- 
pear. In  making  this  defence,  the  original  contract 
M^ould  sufficiently  explain  the  object  of  the  endorse- 
ment, without  violating  the  rule  of  evidence  laid  down 
in  Sommerville  vs.  StephenSj  et  al — that  the  endorse- 
ment could  not  be  explained  by  parol.  In  almost  all 
the  cases  referred  to,  bills  or  notes  had  been  received 
in  payment  or  discharge  of  a  direct  promise  to  pay 
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money,  and  the  doctriae  of  those  cases  is,  that  the  in- 
tention of  the  parties  to  the  transaction,  must  gov- 
ern it. 

It  seems  to  the  Court,  that  the  converse  of  the  pro- 
position assumed  by.  the  Judge,  in  his  charge,  is  the 
true  one  ;  and  that  unless  there  was  an  express  agree- 
ment that  the  liability  on  the  endorsement,  should  be 
substituted,  that  the  first  agreement  remained  uncan- 
celled, and  unpaid,  by  the  endorsement. 

The  judgment  must  therefore  be  reversed,  and  tha 
cause  remanded. 

Saffold,  J.  not  sitting. 


'      STAN  DEFER,  Claimant,  versus  CHISHOLM,  Plaintiff  ifi  Etna. 

It  is  a  rule,  applying  to  conveyances,  both  of  real  aud  personal  property,  that 
where  a  legal  and  equitable  title  are  united,  the  latter  ia  merged  in  the  former^ 
So,  a  cesttii  que  tritstf  for  who^e  security  a  trust  deed  has  bden  executed,  maf 
take  an  absolute  bona  fide  conveyance  of  the  trust  estate,  and  tbe  latter  be- 
comes merged  in  the  former. 

Where  the  interest  of  a  defendant  in  execution  is  perfectly  balanced  between! 
the  claimant  and  plaintiff,  he  is  a  competent  Tvitnees  lor  either  party,  and 
must  be  produced;  and  evidence  of  his  declarations,  is  not  adraisaible. 

The  gratuitous  declarations  of  an  agent,  ««to  the  ownership  of  property  en^ 
truiited  to  his  charge,  are  not  evidence:  if  competent,  he  nsust  be  produced  in 
person. 

This  was  a  proceeding  in  Madison  Circuit  Court, 
to  try  the  right  of  property  in  certain  slaves,  levied 
on  as  the  estate  of  Sitelton  Standefer,  to  satisfy  sub- 
sisting, executions  in  favor  of  the  defendant  in  error. 

67 
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So  much  of  the  extensive  testimony  as  related  to  the 
decision  in  this  cause,  shewed  the  following  facts. 
Before  the  judgments  had  been  obtained,  under  whicn 
Chisolm's  executions  were  levied,  Skelton  Standefer, 
to  secure  and  indemnify  Jesse  Standefer  against  ex- 
tensive liabilities,  as  a  surety,  executed  a  deed  of  trust 
of  the  slaves,  jointly  to  the  said  Jesse  Standefer  and 
one  William  Patton.     Pattoa  was  authorised  alone, 
by  the  tenor  of  the  deed,  to  dispose  of  the  slaves  when- 
eVer  it  became  necessary  for  the  security  of  Jesse 
Standefer.     Some  months  thereafter,   Skelton  Stan- 
defer conveyed  the  same  slaves,  by  absolute  bill  of 
sale  to  Jesse  Standefer,  and  delivered  them  into  his 
possession.     The  latter  having  employed  one  Samuel 
W.  Standefer  as  his  agent,  sent  the  slaves  out  of  the 
State,  when  they  were  hired  as  Jesse  Standefer's  pro- 
perty, for  some  time.     On  the  return  of  the  slaves 
to  this  State,   Samuel  W.  Standefer  became  the  as- 
signee of  the  judgments  against  Skelton  Standefer,  and 
caused    the  present  executions  to  be  levied  on  the 
slaves  in  question. 

On  the  trial  betew,  it  was  proposed,  with  other  tes- 
timony, to  admit  the  declarations  of  Skelton  Stande- 
fer to  be  given  in  evidence  to  the  jury.  These  dec- 
larations did  not  appear  to  be  relevant,  nor  was  Skel- 
ton Standefer  a  party  to  the  present  proceeding. — 
The  Court,  however,  admitted  the  evidence.  The 
claimant  then  offered  in  testimony  the  declarations  of 
Samuel  W.  Standefer,  while  agent,  as  to  the  owner- 
ship of  the  slaves;  which  was  rejected.  The  Court 
then  charged  the  jury,  that  the  deed  of  trust  executed 
by  Skelton  Standefer  in  the  first  instance,  divested 
him  of  the  legal  title  to  the  slaves,  and  that,  conse- 
quently, he  was  precluded  from  subsequently  convey- 
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ing  them  by  absolute  deed  of  sale  to  Jesse  Standefer; 
and  that  that  deed  of  trust  not  having  been  acknow«^ 
ledged  by  the  parties,  and  recorded,  was  void,  so  fer 
as  the  plaintiff  in  execution  vv^as  concerned.  The  JH- 
ry  found  the  property  subject  to  the  executions,  and 
the  charge  of  the  Court,  together  with  its  decision  as 
to  the  declarations  of  Skelton  Standefer  and  Samuel 
W.  Standefer,  being  eiccepted  to — it  was  assigned  to 
this  Court  as  error. 

1st.  That  the  Court  erred  in  admitting  the  decla- 
rations of  Skelton  Standefer  to  go  to  the  jury. 

2d.  That  the  Court  erred  in  excluding  the  decla- 
rations of  Samuel  W.  Standefer. 

3d.  That  the  Court  erred  in  its  charge  to  the  ju*y. 

Ormond  and  Thorntofif  for  Plaintiff. 
Hopkins  and  McKinky,  contra. 

Saffold,  J. — Executions  having  issued  in  faver 
of  the  defendant  in  error,  against  Skelton  Standefor, 
the  brother  of  the  plaintiff  in  error,  they  were  levied 
on  slaves^  in  the  possession  of  said  Jesse  Standefer, 
as  the  property  of  the  defendant  in  execution.  Prier 
to  the  rendition  of  the  judgments,  Skelet(Mi  Stande- 
fer had,  by  deed  of  trust,  conveyed  the  slaves  to  Jesse 
Standefer  and  William  Patton,  in  trust,  to  indemnify 
and  secure  the  former  against  responsibility  to  a  large 
amount,  which  he  had  contracted  as  security  to  said 
Skelton  Standefer.  The  conveyance  was  to  J.  Stau- 
defer  and  Patton  jointly,  but  with  authority  to  the 
latter  alone,  to-  sell  the  slaves  in  the  manner  prescrib- 
ed, if  found  necessary,  for  the  indemnity  of  the 
former.  More  than  twelve  months  thereafter,  but 
previous  also,  to  the  date  of  the  judgments,  Skelton 
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Standefer  executed  his  absolute  bill  of  sale,  and  there- 
by <?oiiveyed  the  negroes  to  Jesse  Standefer,  and  de- 
livered them  to  him  accordingly.  It  was  also  shewn 
in  evidence,  that  on  Jesse  Standefer's  taking  posses- 
sion of  the  ^ves,  by  virtue  of  the  absolute  convey- 
ance as  aforesaid,  he  procured  Samuel  W.  Standefer 
to  carry  them  to  the  state  of  Mississippi,  as  his  agent, 
where  they  remained  on  hire  as  the  property  of  the 
claimant,  Jesse  Standefer,  for  a  considerable  time, 
and  until,  through  the  continued  agency  of  Samuel 
W.  Standefer,  they  were  brought  back  to  this  state, 
and  again  taken  possession  of  by  Jesse  Standefer,  re- 
siding in  Madison  county.  In  the  mean  while,  how- 
ever, Samuel  W.  Standefer  had,  by  transfer  and  as- 
signment become  the  proprietor  of  the  judgments  in 
favor  of  Chisholm :  executions  on  these  judgments 
were  then  levied  on  the  negroes.  These  facts,  and 
others  referred  to  by  the  assignments  of  error,  appear 
froiri  the  exceptions  taken  on  the  trial,  Jesse  Stan- 
defer having  claimed  the  property  according  to 
statute,  issue  was  joined  between  him  and  the  plain- 
tiff in  execution,  to  try  the  right.  The  trial  result- 
ed in  a  verdict,  findmg  the  'slaves  to  be  the  property 
of  Skelton  Standefer;  the  defendant  in  the  executions, 
and  subject  thereto.  From  the  judgment  thereon, 
the  claimant  prosecuted  this  writ  of  error,  and  as- 
signs as  causes : 

I.  The  Court  erred  in  admitting  the  evidenc-e  of 
R.  Manefee  and  B.  Manefee,  respecting  the  declara- 
tions of  the  defendant  in  execution,  to  go  to  the  jury, 
the  same  being  objected  to  by  the  claimant's  counsel. 

It  is  not  contended  that  these  declarations  consti- 
tute any  part  of  the  res  gesta,  or  that  the  persons 
making  them  were  a  party  to  the  suit ;  but  it  is  in- 
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sisted  by  the  counsel  for  the  defendant  in  error,  that 
the  contest  involved  an  alleged  fraud,  in  vi^hich  he 
was  implicated,  and  that  there  was  a  community  of 
interest  and  design  between  him  and  the  claimant. 
It  is  admitted  to  be  a  correct  legal  position,  "  that  a 
community  of  interest  or  design,  will  frequently 
make  the  declaration  of  one,  the  declaration  of  all."\2j  g^^^ 
It  is  so  with  respect  to  partners,  and  makers  of  joint^^  46. 
and  several  promissory  notes,  and  some  other  joint 
responsibilities ;  but  it  is  not .  believed  that  the  doc- 
trine has  ever  been,  or  can  safely  be  so  far  extended 
as  to  identify  several  persons  on  the  ground  alone, 
that  they  are  supposed  to  have  participated  in  prac- 
ticing fraud.  A  conclusive  objection  to  this  course 
would  be,  that  the  judge  would  be  reduced  to,  the 
necessity  of  arrogating  to  himself  the  right  of  de- 
termining the  fact  that  a  fraud  had  been  committed 
before  he  could  determine  the  admissibility  of  the 
testimony.  This  he  is  incompetent  to  do,  for  the 
declarations  of  one  in  this  situation  might  be  the 
first  evidence  offered,  or  there  might  be  no  other : 
besides,  if,  before  such  testimony  should  be  offered, 
there  be  proof  of  the  most  glaring  fraud,  it  is  the  ex- 
clusive province  of  the  jury  to  determine  its  effect; 
and  before  they  can  do  so,  all  the  evidence  must  be 
before  them,  and  it  must  have  been  closed.  It  may 
also  be  remarked,  that  if  the  defendant  in  execution 
was  a  competent  witness  for  the  party  who  offered 
proof  of  his  declarations,  that  consideration  alone 
furnishes  a  sufficient  objection  to  the  secondary  evi- 
dence. 

It  is  certain,  the  defendant  in  execution  was  not 
entirely  indifferent  as  to  the  result  of  the  trial.  If 
the  property  be  condemned,  it  must  be  sold  for  the 
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satisfaction  of  his  debt — the  consequence  of  which 
must  be,  a  breach  of  his  warranty  of  title  to  the 
claimant,  to  whom  he  Lad  conveyed.  If  the  claim- 
ant prevail,  his  warranty  of  title,  (vvhether  express  or 
implied,)  is  sustained,  and  the  debt  remains  unsatis- 
fied against  him  Jiis  interest  would,  therefore,  ap- 
pear to  be  balanced.  To  disqualify  a  witness  on  the 
ground  of  interest,  it  must  be  a  legal  interest  in  the 
event  of  the  suit,  or  in  the  record,  as  contradistin- 
guished from  mere  prejudice  or  bias,  arising  from  the 
circumstances  of  relationship,  friendship,  or  any  of 
«2Starkic8  the  numerous  motives  by  wliich  a  witness  may  be 
supposed  to  bo  influenced.'" 

Where  a  witness  is  neutralized  by  an  equipoise  of 
interest,  the  objection  to  his  testimony  ceases;  but  if 
he  is  subject  to  conflicting  interests,  one  of  vrhich 
preponderates,  the  difference  constitutes  an  interest 
which  is  not  countervailed.  "  Thq  preponderance 
must,  however,  in  order  to  disqualify  the  witness,  be 
certain  and  definite;  for,  although  it  has  been  held 
that  a  witness  was  incompetent,  because  it  would, 
in  one  event,  be  more  difficult  for  him  to  recover  the 
same  sum  of  money,  than  in  the  other — Buckland  vs. 
^T.  Rep.  Tankar(f — yet  the  principle  of  this  decision  is  very 
«28tarkie*8 dubious,  and  probably  would  not  noW  be  supported.''' 
We  are,  therefore,  of  opinion,  from  the  rules  of  evi- 
dence stated,  and  from  the  authorities  referred  to,  in 
the  brief  furnished  by  the  claimant's  counsel,  that 
the  declarations  offered  in  evidence  were  inadmissi- 
ble, and  that  the  defendant  in  execution,  in  the  situa- 
tion in  which  he  stood  in  relation  to  each  party,  was 
himself  a  competent  witness  fof  either. 

2nd  Assignment — The   Court  erred  in  excluding 
the  declarations  of  Samuel  W.  Standefer,  who  was. 
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when  they  were  made,  acting  as  the  claimant's  agent; 
and  afterwards  became  the  owner  of  the  judgments 
in  Chisholm's  name. 

The  evidence  here  referred  to,  as.  having  been  of- 
fered and  rejected,  is  understood  to  be  the  part  of  W. 
H.  Brewer's  deposition,  in  which  he  states,  that  hav- 
ing seen  Samuel  W.  Standefer  in  the  state  of  Mis- 
sissippi in    1823,  in  possession  of  the  negroes,  &c., 
he  told  him  those  negroes  belonged  to  his  uncle  Jesse 
Standefer,  and  that  he  had  bought  them  of  his  father, 
Skelton  Standefer ;  that  as   his  father  was  involved, 
his  uncle  was  suspicious  if  he  kept  them  at  home, 
he  would  have  a  troublesome  law  suit  about  them, 
and  therefore  had  employed  him  to  hire  them  out  in 
that  country  until  his  uncle  would  move  there,  and  by 
so  doing,  his  uncle  would  avoid  all  danger  of  any  suit. 
The  record  states,  that  the  Court  sustained  the  mo- 
tion to  exclude  from,  the  jury  the  statements  contain- 
ed in  said  depositions,  in  relation  to  the  acknowledg- 
ments of  Samuel  W.  Standefer,  that  the  property  in 
the  slaves  in  controversy  belonged  to  the   claimant ; 
from  which  it  is  inferred  that  evidence  of  the  gratui- 
tous declarations  of  the  agent  respecting  the  owner- 
ship of  the  property  was  excluded,  not  the  evidence 
of  his  being  in -possession  of  the  slaves,  no*  6f  any 
particular    act  done,    or  contract  made  concerning 
them.     The  latter  might  be  viewed  as  substantive 
acts  of  ownership  for  his  principal,    and  /est  on 
grounds  entirely  different  from  the  former.  Previous 
to  the  time,  or  independent  of  the  fact  of  the  agent 
having  acquired  an  interest  in  the  judgments,  it  is 
clear  that  his  declarations  respecting  the  ownership 
of  the  property,  or  any  contract  made  by  others  con- 
cerning it,  could  not  have  been  evidence  for  his  prin- 
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cipal.     As  a  general   rule,  agents,  factors,  servants, 
and  others  in  a  similar  condition,  are  competent  wit- 
nesses for  either  party.     In  many  instances  they  are 
indifferent,  having   no  interest  in  the   contest,  or  if 
they  have,  their  interest  is  paralized.     But  the  law, 
from   the  necessity  of  the  case,  does   not  stop  here. 
Persons  acting  in  such  capacity  are  rendered  compe- 
tent as  witnesses  in  relation  to*  acts  done  by  them,  ac- 
cording to  the  directions  of  their  principals  in  the 
usual  course  of  business  :  such  is  the  rule,  though 
they  be  responsible  to  the  party  calling  them,  or  the 
adversary,  unless  the  action  be  brought  against  the 
principal  for  the  negligence  of  the   agent,  and  evi- 
dence has  been  given  of  such  negligence  ;  then  the 
agent  is,  in  general,  incompetent,  without  a  release;  for 
there,  the  verdict  against  the  principal  would  be  evi. 
dence  in  an  action  brought  by  him  against  the  agent. 
vL^^^'^      Then  can  the  circumstance  of  the  agent  having 
contracted  an  interest  in,  or  become  the  owner  of  the 
judgments,  destroy  his  competency   as  a  witness  for 
•the  claimant,  or  constitute  him  a  party  so  as  to  make 
his  declarations  evidence  for  the  other.     The  law  is 
held  to  be,  that  "  a  witness  can  not,  by  the  subsequent 
voluntary  creation  of  an  interest,  without  the  concur- 
rence or  assent  of  the  party,  deprive  him  of  the  bene- 
fit of  his  testimony  in  any  proceeding,  whether  civil 
or  criminal ;  for  the  party  had  a  legal  interest  in  the 
testim<my,  of  which  he  ought  not  to  be  deprived  by 
the  mere  wanton  act  of  the  witness.'^     And  accord- 
Ev.  TsT^'ing  to  the  doctrine  advanced  under  the  first  assign- 
Cwl^m  *  ment,  he  can  not  be  regarded  as  a  party  for  the  pur- 
pose of  making  his  admissions  evidence.     Without 
the  newly  acquired  interest,  they  would  not .  have 
been  evidence  for  his  principal,  more  than  admissions 
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of  the  latter  for  himself.  And  while  the  law  denies 
to  the  a;^eat  the  power  of  depri\ing  his  principal  of 
the  b^aelit  of  his  testimony,  by  contracting  an  ad- 
verse interest,  it  eq^ually  denies  the  principal  the 
right  to  claim,  from  that  circumstance,  as  evidence, 
what  otherwise  would  not  have  been.  In  general, 
we  must  look  to  the  record  alone,  for  the  parties  to 
the  suit,  and  all  others  are  competent  witnesses,  un- 
less interested  in  favor  of  the  party  calling  them. 
Hence  it  results,  that  the  claimant  must  exercise  his 
discretion  to  introduce  his  former  agent  as  a  witness, 
or  dispense  altogether  with  the  test-imony. 
•  3d  Assignment — The  Court  erred  in  the  instruc- 
tion given  to  the  jury,  as  to  the  effect  of  the  deed  of 
trust  to  Patton. 

The  instructions  referred  to  are,  that  the  Court  • 
charged  the  jury — that  the  deed  of  trust  from  Skel- 
ton  Standefer  to  William  Patton,  divested  Skelton  of 
his  legal  title  to  the  slaves,  and  disabled  him  to  con- 
vey them  by  the  bill  of  sale  which  he  afterwards 
made  to  Jesse  Standefer,  the  claimant;  that  the  said 
bill  of  sale,  on  account  of  that  disability,  conv-eyed 
no  legal  title  to  the  slaves,  and  that  the  deed  of  trust 
not  having  been  acknowledged  by  the  parties,  and  re- 
corded, was  Void  as  to  the  plaintiff  in  execution. 

The  exception  respecting  the  former  acknowledg- 
ment of  the  deed  of  trust,  and  having  it  recorded 
within  a  limited  time,  not  having  been  here  particu- 
larly urged,  it  is  sufficient  to  remark,  that  it  can  have 
no  material  influence  on  this  decision,  and  that  ac- 
cording to  the  doctrine  in  Kelloughs  vs.  Steel,  of  the 
present  term,  such  in5;truments  are  not  required  to 
be  recorded  by  the  statute  of  frauds,  or  any  of  the 
registry  acts,  existing  at  the  execution  of  this  d^ed. 
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But  did  the  existence  of  the  deed  of  trust  deprive 
Skelton  Standefer,  the  grantor,  of  the  power,  subse- 
quently, to  make  the  absolute  conveyance  of  the 
same  property  to  the  cestui  qiie  trust.  It  will  be  ob- 
served, if  material,  that  the  conveyance  in  trust  was 
to  Patton  and  Jesse  Standefer,  with  authority  to  the 
former,  if  necessary,  to  sell  for  the  benefit  of  the  lat- 
ter. The  absolute  conveyance  having  been  made 
between  Skelton  and  Jesse  Standefer,  the  consent  of 
each  must  have  been  united  in  the  deed,  and  so  far 
as  they  were  concerned,  it  could  amount  to  nothing 
else  than  a  rescision  of  the  former  conditional  con- 
veyance. Then  could  the  trustee,  or  under  his  si- 
lence, any  other,  on  account  of  his  supposed  legal 
title,  object  to  the  validity  of  the  absolute  convey- 
ance. The  argument,  that  possibly  the  trustee  was 
vested  with  some  distinct  interest  in  the  trust  pro- 
perty; that  there  may  have  been  a  collateral. agree- 
ment to  that  effect,  and  that  he  may  have  an  indi- 
vidual lien  on  the  property,  accruing  from  his  agency, 
can  not  influence  the  question ;  because  the  facts  do 
not  appear,  and  we  are  not  authorised  to  presume 
them, 
■g^'ohn.c.  The  case  of  James  vs.  Johnson,'^  furnishes  authority 
favorable  to  the  plaintiff  in  error.  '  It  was  there  held, 
in  reference  to  lands,  that  where  the  legal  and  equita- 
ble titles  are  united,  the  latter  is  merged  in  the  former ; 
that  if  a  mortgagee  takes  a  release  of  the  equity  of 
redemption,  the  whole  estate  is  vested  in  him,  and 
the  mortgage  discharged.  This  is  held  to  be  the 
general  rule  both  in  law  and  equity ;  and  in  equity 
the  merger  is  prevented,  and  the  distinction  of  estates 
preserved^  in  special  cases  onfyy  as  in  case  of  infants. 
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or  others  in   similar  condition,  whose  beneficial  in- 
terest requires  it. 

Without  adding  other  references  in  support  of  the 
same  doctrine,  which  might  be  done,  it  is  sufficyent 
to  saj,  the  above  is  believed  to  be  the  true  principle, 
and  that  it  applies  equally  to  conveyances  both  of 
real  and  personal  estate ;  and  that,  as  the  absolute 
conveyance,  united  the  consent  of  all  who  had  any 
beneficial  interest  in  the  trust  conveyance,  neither  a 
mere  trustee,  or  any  other,  can  deny  its  validity  on 
that  ground  alone.  If  the  subsequent  sale  was  made 
for  a  fraudulent  purpose,  it  was  the  province  of  the 
jury  so  to  pronounce.  "We  are,  therefore,  of  opinion, 
that  according  to  the  first  and  third  assignments,  the 
Circuit  Court  erred ;  for  which  the  judgments  must 
be  reversed,  and  the  causes  remanded  for  new  trials. 

The  case  of  Standefer  vs.  Mastin,  being  similarly 
situated,  must  take  the  same  course. 


Taylor,  J.  not  sitting. 
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BELL  tersuB  LAMEIN. 

A.  having  taken  writs  of  error  on  sondry  suits  ai^ainst  him,  B,  C,  D  and  E,  be- 
came bis  suretieB  on  the  Bond.  A.  then  executed  a  deed  of  trust  to  B,  C^ 
and  D,  of  certain  slaves,  conditioned  for  "  the  payment  of  the  judgments,  io 
the  event  of  their  affirmance."  Held,  that  such  deed  was  not  made  alone 
for  the  indemnity  of  the  three  sureties  named  in  it,  so  as  to  authorise  ihem  to 
appropriate  the  entire  amount  of  property  included  therein  to  their  separate 
liabili^Si  but  that  it  went  generally  to  the  payment  of  the  judgments. 

This  was  a  bill  in  Chancery,  filed  in  Madison  Cir- 
cuit Court,  by  Lamkin  against  Bell.  One  John  W. 
Bell  having  taken  out  writs  of  error  on  several  judg- 
ments obtained  against  him,  Lamkin  and  Bell,togelb- 
er  with  two  other  individuals,  became  his  sureties,  to 
the  writ  of  error  bonds.  John  W.  Bell  then  executed 
to  Lamkin  and  the  two  other  sureties,  a  deed  of  trust 
of  several  slaves  for  securing  the  payment  of  the 
judgments  in  the  event  of  their  affirmance.  In  this 
deed,  R.  A.  Bell  was  not  included.  Afterwards,  on 
the  affirmance  of  the  several  judgments  taken  up  by 
error  against  John  W.  Bell,  executions  were  levied 
on  the  slaves  comprised  in  the  trust  deed,  and  they 
were  sold.  The  judgments  remaining  unsatisfied  in 
part,  the  balance  was  finally  collected  from  Robert  A. 
Bell  and  Lamkin.  Lamkin  now  filed  the  present 
bill  against  the  plaintiff  in  error,  asserting  that  the 
deed  of  trust  had  been  executed  for  the  sole  benefit 
of  the  parties  named  in  it,  and  Io  indemnify  them 
alone.  That  the  property  comprised  in  the  deed  of 
trust  was  sufficient  to  cover  three-fourths  of  the  amount 
of  the  judgments  and  that  their  affirmancaiiiad  been 
procured  by  a  fraudulent  collusion  between  Robert  A. 
Bell  and  the  plaintiffs  in  the  judgments. 
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The  bill  prayed  that  a  decree  should  be  rendered 
compelling  Robert  A.  Bell  to  refund  the  amount  col- 
lected from  Lamkin,  which  the  Chancellor  decreed 
on  the  bill,  answer  and  exhibits. 

The  plaintiff  here  assigns  as  error,  that  the  Chan- 
cellor below  erred  in  his  decree,  and  that  the  same 
should  have  been  rendered  in  his  favor. 

Craighead,  for  Plaintiff. 

Lipscomb,  C.  J. — The  facts  of  this  case,  so  far  as 
they  are  considered  material,  are  these :  one  John  W. 
Bell  sued  out  four  writs  of  error  on  judgments  ren- 
dered against  him;  and  Neal  B.  Rose,Francis  Haynes, 
Robert  A.  Bell,  the  plaintiff  in  error  in  this  case,  and 
Griffin  Lamkin,  the  defendant,  became  his  securities 
in  the  bonds,  for  the  writs  of  error,  A  deed  of  trust 
was  executed  to  three  of  the  securities,  without  name- 
ing  Robert  A.  Bell,  of  several  negroes  for  the  pur- 
pose of  securing  the  payment  of  the  judgments  should 
they  be  affirmed  in  the  Supreme  Court.  "  The  deed 
directed  that  if  the  judgments,  or  any  of  them,  should 
be  affirmed,  and  the  said  John  W.  Bell  should  fail  to 
pay  and  satisfy  the  whole  or  any  part  of  them,  within 
ten  days  after  the  said  judgments,  or  either  of  them, 
may  have  been  affirmed,  then  the  trustees,  or  either 
of  them,  may  proceed,  after  giving  ten  days  notice  of 
the  time  and  place  of  sale,  to  sell  so  much  of  the 
aforesaid  property  as  will  be  sufficient  to  pay  and 
satisfy  the  judgments  of  the  Supreme  Court,  and  the 
money  arising  from  such  sale  pay  in  discharge  of 
the  said  judgments,  together  with  all  necessary  costs 
and  charges  which  may  attend  the  proceedings,  and 
after  discharging  said  judgments  and  charges,  return 
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the  overplus,  if  any,  to  the  said  John  W.  Bell,  his 
heirs  or  assigas,"  &c. 

The  judgments  were  all  affirmed  in  the  Supreme 
Court,  and  executions  levied  on  the  property  included 
in  the  deed  of  trust :  tliere  was  no  attempt  to  sell  it 
under  the  trust  deed,  but  it  was  sold  by  the  sheriff 
under  and  by  Tirtue  of  the  executions  levied  on  it. 
By  the  sale  of  the  property  three  of  the  judgments 
were  satisfied,  and  a  part  of  the  fourth,  leaving  a  bal- 
ance of  two  thousand  five  hundred  and  forty  eight  dol- 
lars and  sixty-seven  cents,  unsatisfied.  A  suit  was 
instituted  on  the  bond  for  the  writ  bf  error  in  the  case, 
when  the  judgment  was  unsatisfied,  against  Haynes, 
Lamkin,  and  Robert  A.  Bell  ;  (the  other  security, 
NealB.  Rose,  having  before  become  insolvent,  was  not 
sued  :)  judgment  was  recovered  against  them,  and 
execution  sued  out  for  the  balance.  The  sheriff  col- 
lected the  amount  as  nearly  as  he  could,  in  equal  pro- 
portions from  the  three  against  whom  the  judgment 
had  been  rendered,  but  not  being  able  to  make  fully 
the  amount  of  one-third  from  Haynes,  he  collected 
the  deficiency  of  his  part,  from  Lamkin  and  Robert 
A.  Bell,  making  the  amount  paid  by  each  of  the  two 
last,  about  one  thousand  and  forty-iseven  dollars  and 
forty  cents.  Lamkin  then  filed  his  bill  against  Ro- 
bert A.  Bell,  the  present  plaintiflf  in  error,  alleging 
that  the  deed  of  trust  was  for  the  benefit  of  the  three 
securities  who  had  been  named  in  it,  and  to  indemni- 
fy them,  and  not  for  the  benefit  of  the  said  Robert  A. 
and  that  as  the  property  so  conveyed,  sold  for  and 
satisfied  more  than  three-fourths  of  the  whole  amount 
of  the  judgments  aflSrmed,  he  prayed  that  Robert  A. 
might  be  compelled  to  refund  to  bim  the  amount  col- 
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lected  from  him  on  the  judgment,  against  himself, 
Robert  A.  and  Haynes. 

The  bill  farther  charged,  that  the  judgments  had 
been  affirmed  in  the  Supreme  Court,,  by  a  fraudu- 
lent collusion,  bt^tweea  John  W,  Ball,  Robert  A.  Bell, 
and  the  plaintiffs  in  the  judgment.  The  answer  of 
Robert  A.  Bell  denies  all  fraud  and  cplluAion,  in  pro- 
curing the  affirmance  of  the  judgments,  and  insisted 
that  the  property  conveyed  by  the  deed,  was  intend- 
ed as  much  for  his  benefit  as  for  the  other  securiti^. 
There  was  some  testimony  as  to  the  intention  of  the 
parties,  to  the  deed  of  trust ;  but  not  important  to 
this  investigation.  The  Chancellor  decreed  the  re- 
lief prayed  for  in  the  bill;  and  it  is  now  assigned  for 
error,  that  there  is  error  in  this;  that  the  bill  should 
have  been  dismissed,  with  cost,  in  fiivor  of  the  defend- 
ants, bolow,  instead  of  decreeing  the  relief  prayed  for  by 
the  complainant.  We  presume  that  the  Chancellor 
must  have  founded  his  decree  on  the  assumed  ground, 
that  the  deed  of  trust  was  one  of  special  indemnity 
to  the  three  securities,  named  them,  and  it  is  be- 
yond question,  that  it  was  competent  for  John  W. 
Bell  to  have  so  secured  them,  if  he  had  been  so  dis- 
posed. If^  however,  this  has  not  been  done  by  the 
plain  and  express  terms  of  the  deed,  it  was  nf4  the 
province  of  the  Chancellor,  by  a  resort  to  a  more 
liberal  construction  of  the  instrument,  to  so  prefer 
their  interest,  at  the  expense  of  their  co-security.. 
Had  the  property  been  set  apart  by  the  deed,  for  the 
special  indemnity  of  the  three  securities  mentioned, 
and  it  had  afterwards  been  sold  foi*  the  debt  that  all 
were  bound  for.  Chancery  would  have  been  constrain- 
ed, reluctantly,  to  decree  reimbursement  to  the  favor- 
ed securities.     I  say  reluctantly,-  because  the  claims 
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of  the  other  security,  to  be  put  on  an  equal  footing 
witli  those  sought  to  be  preferred,  would  be  very 
strong,  and  nothing  but  the  imperious  necessity  of 
yielding  to  the  express  will  of  the  maker  of  the  deed, 
could  justify  postponing  those  strong  claims  to  an 
equality  of  indemnity,  when  there  was  an  equality 
of  liability.  Though  the  law  wuU  permit  a  debtor  to 
prefer  one  creditor  to  another,  Courts  of  Equity 
should  closely  scrutinize  an  effort,  by  a  principal,  to 
prefer  one  security  to  another.  In  this  case,  how- 
ever, it  seems  to  us,  that  the  clear  and  obvious  inten- 
tion of  John  W.  Bell,  the  maker  of  the  deed,  has 
been  misconceived  by  the  Chancellor  in  making  his 
decree  in  the  Court  below.  He  agrees  with  three, 
out  of  four,  of  his  securies,  that  certain  property 
shall  be  set  apart,  m)t  for  their  special  indemnity,  but 
as  means  of  paying  and  satisfying  the  judgments, 
sought  to  be  reversed,  should  they  be  affirmed ;  and 
the  deed  assumes  nothing  more  than  to  place  the 
property  embraced  by  it,  beyond  the  power  and  con- 
trol of  the  maker,  on  the  happening  of  the  stipulat- 
ed contingency.  Without  the  deed,  John  W.  Bell 
might  have  sold  and  disposed  of  his  property,  and 
put  it  beyond  the  reach  of  an  execution,  before  the 
affirmance  of  the  judgments  by  the  Supreme  Court. 
Had  the  trustees  carried  the  deed  into  strict  execution, 
and  sold  the  property,  they  would  have  been  bound 
.to  apply  it  in  the  same  way,  that  its  proceeds  were 
appropriated  on  the  sale  by  the  Sheriff,  and  the  three 
securities  named  could  not  have  obtained  any  pre- 
ference. We  are,  therefore,  of  opinion,  that  the  de- 
cree of  the  Court  below  must  be  reversed,  and  the 
decree  here  ent-ered,  dismissing  the  bill  with  cost. 
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GOODWIN  versus  THE  GOVERNOR. 

A  recognizance  to  appear  at  a  term  of  the  Court,  and  answer  for  an  alleged  ofl  1  ^'i 
fence;  must  set  out  specificaU/  tlie  kind  of  ofTeace  charged  to  have  heen 
committed 

Where  a  party  has  been  recognised  to  appear  ala  particular  term  to  anawet  for 
a  breach  of  the  peace,  and  tiie  Stale  takes  no  steps  towards  u  forfeitttre  of 
the  recognizance,  (no  indictment  or  presentment  being  preferred,  or  continu. 
ance  had,)  such  failure  operates  oj  a  discontinuauc/B,  and  discliar^es  the  ac* 
cused.  •     . 

Cargill  and  Goodwin  were  recognised  by  a  Justice 
of  the  Peace,  in  a  bond,,  conditioned  that  Cargill  made 
personal  appearance  at  a  term  of  Bibb  Circuit  Court, 
ensuing  the  date  of  the  bond,  and  kept  the  peace  to- 
wards one  Ward,  and  ano(her.  The  .condition  set  out 
no  particular  offence  to  have  been  committed  ;  and  it 
did  not  appear  from  the  record  that  the  prosecutqjr  ap- 
peared at  the  return  term,  or  that  any  measures  were 
then  taken  in  the  cause.  At  a  subsequent  term,  a 
forfeiture  was  taken  on  the  recognizance;  which- 
Goodwin  assigned  in  this  Court,  as  error. 

Taylor,  J. — There  are  many  assignments  of  er- 
ror in  this  case,  several  of  which  it  is  unnecessary 
to  consider. 

The  first  is,  that  "it  does  not  appear  by  the  re- 
cojrnizance,  that  any  offence  had  been  committed, 
which  gave  the  Justice  of  the  Peace  authority  to 
bind  the  original  defendant." 

The  recognizance  is  taken  in  the  form  of  a  bond, 
With  a  condition.  The  bond  is  in  the  usual  form,  in 
which  Reuben  S.  Cargill  acknowledges  himself  bound 
to  the  Governor  for  the  time  being,  and  his  socces- 
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sors  in  office,  in  the  sum  of  two  hundred  dollars, 
and  the  bail  acknowledges  himself  bound  in  the  sum 
of  one  hundred  dollars.  The  condition  is  as  follows  : 
"  The  condition  of  this  recognizance  is  such,  that 
if  the  above  bound  Reuben  S.  Cargill,  shall  person- 
ally appear  at  the  next  Circuit  Court,  to  be  bolden 
in  and  for  the  County  of  Bibb  aforesaid,  to  do  and 
receive  what  shall  then  be  enjoined  him  by  the  said 
Court,  and  in  the  mean  time,  shall  keep  the  peace 
towards  the  state  and  all  its  citizens,  especially  to- 
wards James  Ward,  the  prosecutor,  and  Clement  R. 
Bedford;  then  the  said  recognizance  to  be  void,  else 
to  remain  in  full  force 

(Signed)  R.  S.  Cargill,  [Seal.] 

NoFLiT  Goodwin,  [Seal.] 
Acknowledged  before  me,  July  7th,  1824, 
Cornelius  Cox,  a  Justice  of  the  Peace.'' 
When  a  recognizance  is  taken  by  a  Justice  of  the 
Peace,  binding  an  individual  to  appear  at  a  Court,  to 
answer,  &c.,  the  authority  of  the  Justice  to  take  it 
should  plainly  appear,  by  a  specification  of  the  charge 
which  is  made  against  the  party.  It  is  not  sufficient 
that  he  is  a  sworn  officer,  and  will  be  presumed  to  do 
.  his  duty;  he  may  mistake  with  regard  to  that  duty, 
and  that  it  may  be  known  whether  he  has  done  so 
or  not,  the  offence  charged  against  the  citizen,  should 
appear  in  the  recognizance.  The  inference  to  be 
drawn  from  the  phraseology  of  this  recognizance,  it 
is  true,  is  that  Ward  and  Bedford  apprehended  dan- 
ger of  personal  violence  from  Cargill,  and  that  Ward 
had  made  oath  before  the  Justic  to  that  effect;  but 
this  i«  by  no  means  certain ;  Cargill  may  have  been 
charged  with  an  assault  and  battery  upon  those  par- 
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sons,  and  the  Justice  conceived  himself  authorised 
from  this  circumstance,  to  bind  him  to  keep  the 
peace  until  the  Court,  at  which  he  was  expected  to 
answer.  But  it  is  essential  to  authorize  a  recogni- 
zance to  keep  the  peace,  that  oath  should  be  made 
by  the  party  in  apprehension,  that  he  has  good  reason 
to  fear  personal  violence,  or  secret  injury  to  his  pro- 
perty, from  the  defendant.  The  fear  of  injury  by 
the  prosecutor,  is  the  very  ground-work  of  such  a 
prosecution,  and  one  can  no  more  be  commenced 
without  it,  than  a  warrant  can  be  issued,  or  recogni- 
zance taken,  with  a  view  to  a  charge  of  larceny, 
without  such  charge  having  been  made  or  stated. 
In  the  latter  case,  it  would  be  necessary  for  it  to  ap- 
pear from  the  recognizance,  that  the  accused  was 
bound  to  appear  and  answer  a  charge  of  the  state 
against  him  of  larceny ;  so  where  a  man  is  bound  to 
keep  the  peace  in  the  mean  time,  and  to  appear  at 
the  next  Court,  to  be  dealt  with  according  to  law,  it 
must  appear  by  the  recognizance,  or  by  some  part  of 
the  record,  that  a  prosecutor  had  made  oath  that  he 
considered  himself  in  danger  of  receiving"  injury 
from  the  accused  in  his  person  or  property.  As  it  ia 
not  shown  by  the  record  in  this  case,  that  any  such 
oath  was  taken,  and  as  the  recognizance  does  not  bind 
Cargill  to  appear  and  answer  any  particular  charge, 
there  is,  in  this  respect,  a  material  defect 

The  next  assignment  is,  that  ''  the  forfeiture  waa 
taken  at  a  time,  subsequent  to  that  at  which  the 
party  was  bound  to  appear." 

It  appears  that  the  recognizance  was  entered  into 
in  July,  1824,  requiring  Cargill  to  appear  at  the  next 
term  of  the  Circuit  Court  of  Bibb  county.     Tha 
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next  term,  the  law  informs  us,  was  held  some  time 
ia  the  succeeding  autumn.  The  first  step  which 
was  taken  by  the  Court  in  this  case,  was  at  the 
Spring  Term,  1625.  One  Court,  then,  must  have 
elapsed  without  any  notice  having  been  taken  of  the 
cause,  and  the  effect  of  this  would  be,  a  discontinu- 
ance. In  a  case,  of  the  kind  which  this  is  pre- 
sumed to  have  been,  that  of  a  recognizance  to  keep 
the  peace,  if  in  no  other,  the  failure  of  the  state  to 
proceed  at  the  return  term,  would  amount  to  a  dis- 
charge of  the  accused.  Although  no  statute  pre- 
scribes the  duty  of  the  Court  to  which  such  recogni- 
zance is  returned,  yet  the  law  does  require  that  the 
defendant  shall  be  bound  by  the  recognizance,  to  ap- 
,pear  at  the  next  term  of  the  Circuit  Court  of  the 
County,  &;c.,  and  that  the  recognizance  shall  be  re- 
turned to  such  term.  The  uniform  practice  is,  if 
the  prosecutor  appears,  and,  on  oath,  makes  a  satis- 
factory showing  that  his  reasonable  fears  still  con- 
tinue, the  defendant  is  re-bound.  But  if  the  prose- 
cutor fail  to  appear,  or  appearing,  fail  to  satisfy  the 
Court  that  there  is  good  reason  to  continue  the  de- 
fendant under  recognizance,  he  is  discharged.  In 
this  case,  it  does  not  appear  that  the  prosecutor  ap- 
peared at  the  first  term,  or  that  the  defendant  was 
ever  called.  But  at  the  second  term  after  the  date 
of  the  recognizance,  the  security  is  called  upon  to 
bring  in  the  defendant,  and  failing  to  do  so,  a  forfei- 
ture is  rendered  against  him.  This  is  clearly  error, 
as  there  did  not  then  appear  to  be  any  proceeding 
against  him.  My  own  opinion  is,  that  had  this  been  a 
recognizance  to  answer  the  state  upon  some  charge 
exhibited  against  the  defendant,  and  aa  indictment 
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or  presentment  had  be^n  found  at  the  first  term,  and 
the  case  have  been  regularly  continued,  by  either  the 
state  or  defendant,  and  a  forfeiture  taken  at  a  term 
subsequent  to  the  one  at  which  the  cause  had  been  so 
regularly  continued  ;  the  proceedings  would  have  been 
regular,  although  the  recognizance  did  not,  in  terms, 
require  the  defendant  to  appear  from  term  to  term, 
but  only  at  the  first  term.  The  obligation  to  appear 
and  answer  would  continue  in  all  its  force,  while  the 
prosecution  was  regularly  going  on,  and  it  would  be 
unnecessary  for  the  recognizance  to  be  renewed  to 
secure  this  object.  But  it  is  not  important  to  decide 
what  would  be  the  effect  of  such  a  recognizance  in 
the  case  supposed:  To  controvert  the  position,  that 
the  forfeiture  v\'as  illegally  entered  at  the  second  term, 
there  having  been  no  step  taken  at  the  first,  the  case 
of  Robinson  dp  Davenport  against  Starr^  decided  at 
the  July  term,  1830,  of  this  Court,  is  referred  to. 
That  was  an  original  attachment:  a  writ  of  gar- 
nishment was  served,  on  the  debtor  of  the  defendant. 
The  statute  requires  that  a  garnishee  shall  appear 
and  answer  at  the  first  term,  or  a  judgment  nisi 
shall  be  rendered  against  him,  upon  which  a  scire 
facias  shall  issue.  The  garnishee  did  not  appear  at 
the  first  term,  nor  was  any  interlocutory  judgment 
rendered  against  him.  This  Court  decided  that  such 
judgment  might  be  entered  at  the  second  term^  and 
that  no  discontinuance  was  produced  by  its  not  be- 
ing done  at  the  first.  But  in  that  case,  the  suit 
against  the  original  defendant  was  regularly  continu- 
ed; the  proceeding  against  the  garnishee  was  a  col- 
lateral matter,  no  final  judgment  could  have  been 
rendered  against  him  until  a  recovery  was  bad  against 
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the  original  defendant,  and  i\o  such  final  judgment 
could  be  had  at  the  first  term,  because  the  statute 
required  a  continuance  of  the  case,  and  publication 
to  be  made,  giving  notice  to  the  original  defendant 
of  the  pendency  of  the  action.  The  steps  taken  by 
the  original  parties  to  the  suit,  operated  as  a  continu- 
ance of  the  proceedings  against  the  garnishee,  and 
no  injury  could  possibly  result  to  him  by  the  post- 
ponement of  the  interlocutory  judgment,  as  the  final 
judgment  could  not  be  rendered  without  calling  upon 
him  to  appear  and  defend. 

Here  the  case  is  entirely  different.  Cargill  was 
recognized  to  appear  at  the  first  term ;  then,  if  not  fur- 
ther prosecuted,  the  proceeding  was  at  an  end ;  at 
any  rate,  he  and  his  bail  had  a  right  so  to  consider 
it,  and  it  might  never  again  be  in  the  power  of  the 
bail  to  produce  him. 

As  the  case  has  not  been  argued,  and  a  decision  on 
these  two  points  is  sufficient  to  make  a  final  dispoisi- 
tion  of  it,  it  is  considered  improper  to  determine  upon 
the  power  of  the  Circuit  Court  to  amend  the  interlo- 
cutory judgment,  and  some  other  proceedings  which 
are  assigned  as  erroneous. 

The  judgment  is  reversed. 
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BARTON,  et  al.  vs.  THE  BANK  OF  THE  STAtE  OF  ALABAMA. 

In  a  proceeding  against  a  sheriff  and  his  sureties,  forfaihirc  to  pay  over  money 
collected  on  an  execution,  it  is  necessary  to  prove  who  the  sureties  are. 

This  was  a  motion  against  Barton  and  others,  for 
the  failure  of  Barton  to  pay  over  money  collected  by 
Kim  as  sheriff,  on  an  execution  in  favor  of  the  Bank. 
The  record  did  not  disclose  that  any  evidence  was 
submitted  to  the  Court  below,  to  shew  who  were  the 
sureties  of  Barton ;  which  was  assigned  as  error  to 
this  Court. 

Lyon,  for  Plaintiff— Bj^Jy,  contra. 

Lipscomb,  C.  J. — Several  objections  have  been  ta- 
ken to  the  record  in  this  case.  We  shall  notice  on- 
ly the  most  prominent.  * 

The  notice  from  the  President  of  the  Bank,  is  di- 
rected to  Benjamin  Barton,  sheriff,  and  William  H. 
Clark  and  William  Barton,  his  securities,  that  a  mo- 
tion would  be  made,  to  recover  judgment  against 
them  for  the  amount  of  an  execution  in  favor  of  the 
Bank,  collected  by  the  sheriff,  and  which  he  had  fail- 
ed to  pay  over.  The  motion  was  made  by  the  attor- 
ney for  the  Bank,  for  judgment  against  Benjamin 
Barton,  sheriff,  and  William  Barton  and  John  Mc- 
Grew,  his  securities,  and  judgment  awarded,  and  en- 
tered up  against  all  three  of  them,  omitting  the  name 
of  William  Clark,  whose  name  was  in  the  notice,  and 
taking  up  John  McGre  w,  whose  name  was  not  there, 
and  who  does  not  appear  from  the  record,  to  have  re- 
ceived notice  at  all.    There  does  not  appear  from  the 
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record,  to  have  been  any  evidence,  to  prove  vho 
vi^ere  the  securities  of  the  sheriff:  this  was  necessary 
to  be  proven,  accordinfr  to  the  case  of  Mc  Wluortefs 
k^m*  Securities  vs.  Marr,  et.  aV  If  such  proof  was  essen- 
tial to  a  right  of  recovery  against  the  securities,  it 
should  appear  to  have  been  made,  in  as  much  as  it 
was  a  summary  proceeding,  in  which  they  were 
sought  to  be  charged  for  the  default  of  their  principal 

There  are  several  other  irregularities,  apparent  on 
the  record ;  but,  as  the  judgment  must  be  reversed 
for  those  we  have  already  considered,  we  shall  for- 
bear noticing  them. 

Let  the  judgment  be  reversed. 


CARLTON,  et  al.  vemu  KING. 

In  atrial  of  the  right  of  property  between  a  claimant  and  a  plaintifi*  in  execntion, 
itdoes  not  devolve  upon  the  latter  to  produce  the  judgment  on  whirh  thecie. 
cution  issued — ond  the  production  of  the  executions  is  sufficient  between  the 
parties  contesting.  • 

In  error  from  Bibb  Circuit  Court. 

Sundry  executions  against  Thomas  Carlton,  in  fa- 
vor of  the  defendant  in  error,  being  levied  on  certain 
property,  the  same  was  claimed,  under  the  statute,  by 
the  plaintiffs.  It  was  assigned  for  error  in  this 
Court,  among  other  matters  noticed  in  the  opiniop, 
that  the  Court  below  admitted  the  executions 
under  which  the  property  was  seised,  to  go  to  the  jury, 
without  proof  of  the  judgments. 
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Gordon,  for  Plaintiff — Clarke,  contra. 

Taylor,  J. — The  assignment  of  error  in  this  case, 
relates  entirely  to  the  matters  stated  in  the  bill  of  ex- 
ceptions. 

The  first  exception  states,  that  certain  executions 
were  offered  as  evidence  by  the  plaintiff,  which  were 
objected  to  by  the  defendants  because  the  judgments 
on  which  those  executions  issued  were  not  produced, 
or  proved. 

This  case  originated  in  a  claim  of  right,  made  in 
conformity  with  the  statute,  by  the  Carlton's,  to  cer- 
tain property,  which  had  been  levied  on  by  a  consta- 
ble in  virtue  of  various  executions,  which  he  held 
in  favor  of  Edmund  King,  against  Thomas  Carlton, 
their  father,  issued  by  S  Justice  of  the  Peace.  The 
right  to  the  property  was  tried  before  the  magistrate 
who  issued  the  executions,  and  it  was  found  by  the 
verdict  of  the  jury  to  be  in  the  defendant  to  the  exe- 
cutions ;  from  the  judgment  rendered  upon  that  ver- 
dict, the  claimants  appealed  to  the  Circuit  Court,  and 
on  the  trial  there,  the  opinions  were  given  which  are 
now  to  be  revised. 

Many  authorities  have  been  cited  by  the  counsel 
for  the  plaintiffs  in  error,  to  show,  that  in  an  action 
instituted  by  a  stranger  to  an  execution  against  a 
Sheriff,  and  he  justifies  under  the  execution,  that  he 
must  produce  a  copy  of  the  judgment,  as  well  as  the  . 
execution  on  the  trial.  This -rule  has  been  so  long 
recognivsed  in  England,  and  so  often  in  the  different 
States  of  this  Union,  that  we  should  not  feel  dispos- 
ed to  disturb  it  in  a  case  in  which  it  was  applicable ; 
indeed,  this  Court,  in  the  case  of  the  Tombeclcbee 
Bank  against  Godiolf,  has  clearly  recognised  it.    But 
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we  are  now  to  determine  whether  that  rule  is  to  be 
extended  further  than  it  has  already  been  ;  and  be- 
fore wo  do  this,  we  should  look  into  the  principle  up- 
on which  it  is  founded.     And  here  we  are  almost 
immediately  at  fault.     In  the  cases  decided  in  the 
Courts  of  our  sister  States,  in  which  it  is  recognised, 
no  other  reason  is  given  for  it,  but  that  it  is  a  uniform 
•27ohn.R  ^^'^  of  law.»     And  why  it  is  that  the  execution  itself 
46-7ib.'286  affords  sufficient  justification,  when  the  defendant  to 
811.   '   '  it  brings  the  suit  against  the  sheriff,  and  does  not, 
when  a  third  person  is  the  plaintiff,  it  is  difficult  to 
determine. 

In  Bulkr's  Nisi  Prius,  234,  we  find  the  following 
*  paragraph :  "  In  an  action  of  trespass  against  a  bailiff, 
for  taking  goods  in  execution,  if  it  be  brought  by 
the  party  against  whom  tfle  writ  issued,  it  is  suffi- 
cient for  the  officer  to  give  in  evidence  the  writ  of 
Jieri  facias,  without  shewing  a  copy  of  the  judg- 
ment :  but  if  the  plaintiff  be  not  the  party  against 
whom  the  writ  issued,  but  claims  the  goods  by  a 
prior  execution,  (or  sale,)  that  was  fraudulent,  then 
the  officer  must  produce,  not  only  the  writ,  but  a 
copy  of  the  judgment:  for  in  the  first  case,  by  prov- 
ing that  he  took  the  goods  in  obedience  to  a  writ  is- 
sued against  the  plaintiff,  he  has  proved  himself  guilty 
of  no  trespass;  but  in  the  other  case,  they  are  not 
the  goods  of  the  party  against  whom  the  writ  issued, 
and  therefore  the  officer  is  not  justified  by  the  writ 
in  taking  them,  unless  he  can  bring  the  case  within 
13  Eliz.,  for  which  purpose  it  is  necessary  to  shew  a 
judgment."  But  in  what  way  the  officer,  by  pro- 
ducing the  judgment,  brings  himself  within  the 
statute  referred  to,  is  not  mentioned.  The  case  in 
1st  Raymond^  733,  which  is  often  referred  to,  and 
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appears  to  be  a  leading  one,  contains  no  reasoning,  but 
merely  lays  down  the  distinction,  as  maintained  by  the 
subsequent  authorities.  The  Sheriff  acts  under  the 
execution  ;  that  is  his  authority ;  if  by  virtue  of  it,  he 
levies  on  the  defendant's  property,  he  would  sup- 
pose he  ought  to  be  protected ;  but  if  he  levies  on 
the  property  of  a  third  person,  he  is  liable  to  damages, 
no  matter  how  formal,  regular  amd  valid  the  judg- 
ment may  be. 

But  with  respect  to  the  rule  of  law,  when  a  case 
of  the  kind  occurs,  ita  scripta  est  would  govern  my 
decision.  No  case  like  the  present,  however,  has 
been  produced,  to  which  the  rule  has  been  extended. 
No  Sheriff,  or  other  officer,  justifies  here;  it  is  a  sim- 
ple contest  between  the  plaintiff  and  defendant,  M^ith 
regard  to  the  ownership  of  property.  I  am  not  ready 
with  the  counsel  of  the  defendant  in  error  to  say, 
that  if  the  judgment  against  the  original  defendant 
were  void  on  its  face,  that  the  claimant  could  take 
no  advantage  of  it;  but  I  am  ready  to  say,  that  it 
does  not  devolve  upon  the  plaintiff  in  the  execution, 
to  show  that  the  judgment  is  valid;  but  tipon  the 
production  of  the  execution,  a  valid  judgment  should 
be  presumed  until  the  cotvtrary  appears. 

There  was,  therefore,  no  error  in  admitting  the 
executions  as  evidence,  without  proof  of  the  judg- 
ments. 

The  next  exception  to  the  opinion  of  the  Court  is, 
a  refusnl  to  instruct  the  jury,  as  was  asked  by  the 
claimant's  counsel ;  and  to  this  there  are  two  branches. 

1st.  That  although  they  should  believe  the  deed 
marked  A,  (from  claimant's  father  to  them,  under 
which  they  claimed,)  was  executed,  as  it\vas  proved 
to  be,  on  a  consideration,  not  deemed  valuable  inlaw, 
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yet  a  good  consideration  would  support  and  sustain 
it,  against  the  creditor  who  afterwards  contracted 
with  the  person  making  the  deed,  and  who  knew  it 
had  been  made  before  he  gave  credit  to  the  persoB 
who  had  executed  it! 

2nd.  That  a  man  not  in  debt  may  give  property 
absolutely,  or  in  trust,  for  the  benefit  of  his  children, 
and  that  the  conveyance  will  be  supported  against 
a  subsequent  creditor,  with  notice  of  it. 

There  is  nothing  in  the  record  to  show,  that  the 
last  branch  of  the  instruction  asked,  was  at  all  rele- 
vant to  the  case.  It  may  have  been  altogether  ab- 
stract and  irrelevant,  and  the  Judge,  in  the  opinion, 
as  given  in  the  record,  declares  that  he  refused  so  to 
instruct  the  jury,  because  such  instruction  would 
have  been  entirely  inapplicable  to  the  case. 

As  to  the  first  branch  of  this  exception,  it  appears 
that  the  deed  purports  to  be  one  of  bargain  and  sale, 
from  the  father  to  the  children,  and  the  consideration 
acknowledged  in  it  to  have  been  received  by  the  fa- 
ther, was  $1600.  This,  it  is  admitted,  was  never 
paid.  Without  attempting  to  investigate  the  doo- 
trine  relating  to  the  necessity  of  stating  the  true  con- 
sideration in  the  deed,  where  one  is  stated  at  all,  in 
the  decision^  on  which  there  is  probably  some  con- 
trariety, it  is  sufficient  to  say,  an  abstract  instruction 
could  not  have  been  legally  given  in  the  terms  asked 
by  claimant's  counsel.  According  to  the  instruction 
asked,  a  conveyance  for  a  good  consideration,  that  is 
in  consideration  of  blood,  would  be  valid  against  a 
person  who  had  notice  of  it,  and  became  a  subse* 
quent  creditor,  although  he  knew  also  that  it  was 
made  with  the  avowed  intention  of  defeating  credi- 
tors.    It  is  impossible  for  us  to  say,  but  that  evi- 
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dence  to  that  effect  was  givea  on  the  trial;  the  same 
witnessed  who  proved  the  knowledge  of  the  plaintiff 
that  the  deed  had  been  executed,  may  also  have 
established  the  actual  fraud  of  the  whole  transac- 
tion. And  surely,  it  will  not  be  contended  that  a 
conveyance  for  good  consideration,  made  with  the 
intent  to  cheat  creditors,  is  good  against  any  person, 
whether  he  be  a  previous  or  subsequent  creditor,  or 
whether  he  have  notice  of  the  conveyance  or  not. 
There  was  no  error  in  refusing  the  instructions  asked. 

The  last  point  raised  by  the  bill  of  exceptions  is 
as  follows: 

The  claimants,  by  their  counsel,  asked  the  Court 
to  charge  the  jury,  that  the  Justices'  executions  not 
having  been  proved  by  the  Justice,  or  any  other  per- 
son, there  was  no  sufficient  evidence  that  they  were 
genuine,  or  that  they  were  ever  issued  by  a  person 
legally  authorised. 

The  Judge  refused  to  give  this  charge,  assigning 
as  his  reason,  that  the  objection  was  made  too  late. 

It  is  obvious,  from  the  record,  that  the  executions 
had  been  read  to  the  jury  without  any  objection, 
except  the  one  which  was  first  overruled,  that  the 
judgment  should  first  be  proved,  the  whole  evidence 
then  followed,  and  the  argument  was  closed,  if  an  argu- 
ment was  made,  before  the  exclusion  of.  the  execu- 
tions was  asked  for.  A  slip  of  the  counsel  in  not 
proving  that  the  Justice  issued  them,  if  that  was  ne- 
cessary, should  not  have  been  permitted  to  be  taken 
advantage  of  in  this  way.  The  witnesses  by  whom 
the  proof  could  have  been  made,  might  have  been 
discharged,  and,  if  the  objection  had  availed,  doubt- 
less it  would  iiave  been  urged  that  additional  evi- 
dence should  not  have  been  received,  even  had   it 
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been  at  hand.  The  claimants  had  permitted  the 
evidence  to  be  introduced  without  objection;  it  was 
calculated  to  secure  the  justice  of  the  case,  and 
without  it,  great  injury  would  have  resulted  to  the 
plaintiff.  Under  the  circumstances,  it  would  have 
been  improper  for  the  Court  to  have  wrested  it 
from  the  jury. 

There  was  no  error  in  this  opinion  of  the  Court. 

The  judgment  is  affirmed. 


PITCHER  &  REMSEN  tvwitf  PATRICK'S  ADMRS. 

The  factof  lines  being  drawn  through  the  face  of  a  bond,  or  note,  is  to  be  rt. 

garded  as  presinuptive  evidence  oC  its  beinv  satisfied  or  cancelled. 
But  such  fact  is  proper  for  the  determination  of  a  }ur\%  bofoi'e  whom,  either 

party  can  legally  explain  the  circumstances  under  which  the  marki»  were 

made. 

▼ 

In  error  from  Tuskaloosa  Circuit  Court.  Patrick's 
representatives  brought  an  action  of  debt  against  the 
plaintiffs  in  error,  to  recover  the  amount  of  a  sealed 
note.  The  instrument  Was  made  payable  to  Patrick, 
in  his  life-time;  and  when  produced  iu  evidence,  on 
the  trial,  had  two  lines  drawn  through  the  body  of  it; 
which,  it  was  contended,  was  j^rmoyac^e  evidence  of 
its  being  paid — and  so,  not  evidence  of  the  demand, 
against  the  defendants. 

The  Court,  as  appeared  by  a  bill  of  exceptions, 
permitted  the  note  to  go  to  the  jury,  as  evidence  ;  but 
iustructed  them  that  the  lines  drawn  across  the  note, 
were  not  sufficient  evidence  that  the  same  was  paid. 
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Verdict  for  plaiatLflf  below,  and  writ  of  error. 
Baylor,  for  Plaintiffs — Aiki?i,  contra, 

Saffold,  J. — The  action  was  debt,  brought  by  the 
defendants  against  the  plaintiffs  in  error,  on  a  note  un- 
der seal,  drawn  by  Pitcher  &  Remsen,  payable  to 
Patrick,  in  his  life-time,  for  three  hundred  dollars. 
The  pleas  were  payment,  and  set-off,  and  failure  of 
consideration.  The  record  shews  there  had  been  a 
previous  trial,  when  Remsen  offered  an  account  against 
Patrick  in  evidence,  as  a  set-off,  for  the  rejection  of 
which* the  judgment  then  rendered,  was  reversed  on 
error. 

On  the  second  trial,  which  we  are  now  to  revise, 
the  note  was  offered  in  evidence,  when,  as  appears 
from  the  bill  of  exceptions,  two  lines  had  been  drawn, 
with  pen  and  ink,  transversely,  through  the  face  of 
the  note,  crossing  each  other,  and  extending  over  the 
entire  instrument,  including  the  names  of  the  makers. 
The  defendants'  counsel  objected  to  the  note  as  evi- 
dence, and  contended  that  the  cross  lines  so  drawn 
was  sufficient  evidence  that  the  note  had  been  can- 
celled or  paid  ;  which  objection  the  Court  overruled, 
and  suffered  the  note  to  go  to  the  jury  as  evidence  of 
said  debt,  "  and  charged  the  jury  that  said  crossing 
was  not  sufficient  evidence  of  cancelling  or  payment" 

In  the  decision  and  charge  mentioned,  the  Circuit 
Court  is  supposed  to  have  erred. 

That  the  note,  crossed  as  it  was,  remained  admis- 
sible evidence  and  proper  for  the  consideration  of  the 
jury,  either  with  or  without  explanation,  I  think  suf- 
ficiently clear.  The  record  shews  nothing  contest- 
ing the  fijcts,  that  the  present  plaintiffs  executed  the 
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instrament,  and  that  the  same  was  originally  valid, 
according  to  its  import  :  unless  it  could  be  inferred 
that  the  instrument  having  been  cancelled  at  the  time 
it  was  drawn,  was  never  intended  or  delivered  as  a 
bond.  This,  however,  under  the  issue  mentioned, 
can  not  be  presumed  ;  for  had  such  been  the  case, 
the  obligors,  instead  of  the  implied  admission  of  the 
execution,  arising  from  their  pleas,  should  have  avail- 
ed themselves  of  the  plea  of  non  est  factum.  Could 
the  cross  lines  be  regarded  as  an  erasure  or  interUne- 
ation,  in  legal  parlance,  the  defence  ought  to  have 
been  the  same ;  but  it  can  not  be  so  considered  :  the 
effect  of  either  would  be  to  vary  the  reading,  which 
these  lines  had  no  tendency  to  produce.  The  law  is 
held  to  be^  that,  among  the  variety  of  other  matters  of 
defence,  under-  the  plea  oi  non  est  factum,  the  defen- 
dant may  prove,  "  that  the  deed  was  cancelled  before 
the  plea ;  that  a  material  erasure  was  made  in  the 
deed,  or  that  the  seal  was  torn  off  before  the  plea ; 
'  but  this,  it  seems,  is  but  presumptive  evidence  of  such 

an  act  on  the  part  of  the  obligee  as  will  cancel  the 
deed  ;  for  the  latter  may  shew  that  the  seal  was  torn 
off  by  accident;  or  that  the  alteration  was  made  by 
a  stranger,  in  a  point  not  material,  and  without  his 
privity.  But  an  alteration  by  the  obligee  himself, 
even  in  an  immaterial  point,  will,  it  is  said,  avoid  the 

*2Starkie,deed.'" 

thoruLs^'c""  As  the  cancelling  or  crossing  this  paper,  has  not 
ted  there.  ^^^  effect  to  Vary  its  contents,  and  as  it  is  presumed 
from  the  pleas  to  have  been  done  since  the  issue  was 
joined,  the  argument,  on  the  part  of  the  defendant  in 
error,  can  not  prevail,  which  insists  that  this. ground 
•of  defence  can  only  be  claimed  under  the  plea  oinon 
estfactum^ 
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It  is  also  contended,  on  the  authority  of  Srnith  vs.  .4Ea8t,585 
Wood/vard,^  referred  to  in  2  Starkie,  476,  note  b — 
*'  that  if  the  seal  be  broken  off  in  Court,  the  deed  shall 
be  enrolled  for  the  benefit  of  the  parties;  for,  where 
any  thing  is  impaired  whilst  in  the  custody  of  the  law, 
it  is  restored  by  the  benignity  of  the  law  as  far  as 
possible."  If  it  be  trne,  that,  after  a  deed  has  been 
pleaded  with  a  profert,  it  is,  according  to  the  English 
practice,  considered  in  the  custody  of  the  law,  we 
can  not  disregard  the  well  known  fact,  that  the  more- 
common  practice  with  us,  is  otherwise.  The  usual 
course  here,  is  understood  to  be,  that  the  plaintiff's 
counsel  retains  possession  of  the  evidence  of  his  de- 
mand until  the  trial  comes  on ;  and  even,  if  a  new 
trial  be  granted  afterwards,  the  instrument^  whether 
l-emaining  in  the  files  of  the  office,  or  not,  becomes 
again  subject  to  his  control.  How  far  craving  oyer 
of  tlie  bond  by  the  defendant,  and  having  it  spread 
on  the  record,  would  abridge  this  authority  and  cofH 
trol  of  the  plaintiff,  it  is  unnecessary  to  enquire,  asin- 
this  case  there  was  no  such  claim.  It  is  clear  the 
defendant  can,  at  no  time,  exercise  any  legitimate 
power  over  the  plaintiff's  evidence  of  debt,  until  it  is 
surrendered  to  him.  If,  therefore,  at  any  time  before 
a  final  trial,  the  note  or  bond  on  which  the  action  has 
been  brought,  undergo  any  alteration,  or  receive  any 
impression,  indicating  its  destruction  or  satisfaction, 
it  would  appear  to  be  but  a  necessary  and  reasonable 
requisition  on  the  plaintiff  that  he  should  afford  the 
explanation.  .  If  the  act  done  was  the  result  of  mis- 
take or  accident ;  or  if  any  effect  was  designed  by  it 
different  from  its  ordinary  import,  he  alone  must  be  « 

presumed  to  know  the  circumstances,  and  to  possess 
the  means  of  explanation. 
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As  a  case  supporting  this  doctrine  of  presumption, 
may  be  noticed  a  New-Hampshire  decision — Chesky 
vs.  Frost. '^     There  it  was  held,  that  a  material  altera- 

^ouiaiiit»([Qii  Qf  a  deed  of  land,  while  in  the  possession  of  the 
grantee,  is  ^'ma/aci>,  fraudulent,  and  is  presumed 

HAAkDig.  to  have  been  made  by  the  grantee  himself/ 

An  early  decision  of  this  Court,  {Tubb  vs.  Madr 

•Minor'sR.  ding,')  has  some  application  to  the  question  involved 

*^*  in  this  case.  Tubb  sued  on  a  note  on  which  credits 
appeared  to  have  been  endorsed,  which  had  been 
erased.  It  did  not  appear  that  any  evidence  of  ex- 
planation was  offered  by  either  party.  On  error,  it 
was  ruled  that  the  Circuit  Court  should  have  left  it 
to  the  jury  to  determine,  whether  from,  the  evidence 
and  circumstances,  the  credits  had  been  entered  by  mis- 
take, or  fraudulently  erased,  and  to  what  amount  pay- 
ment bad  been  made:  that,  though  the  credits  remained 
legible,  the  Circuit  court  was  not  authorised  to  instruct 
the  jury  to  allow  them.  If  an  unexplained  erasure  of  an 
instrument,  while  in  the  possession  of  a  person  to  be 
benefited  thereby,  is  to  be  received  as  evidence  of  the 
destruction  of  the  writing,  surely  a  similar  alteration 
of  a  deed,  while  in  the  possession  of  the  party  to  be 
prejudiced  by  its  destruction,  must  furnish  a  stronger 
inference  or  presumption  against  its  validity.  We 
do  not  now  express  any  opinion  respecting  the  au- 
thority of  that  case ;  but  we  maintain  that  the  cross 
through  the  face  of  the  bond,  in  this  case,  was  evi- 
dence tending  to  shew  that  it  had  been  cancelled  or 
satisfied,  and  that  the  jury  should  have  been  instruct- 
ed to  regard  it  as  presumptive  evidence  thereof.  The 
Circuit  Court  decided  correctly  in  permitting  the  in- 
strument to  go  as  evidence  to  the  jury;  and  either 
^gurty  should  have  been  allowed  to  exjdain  the  cir- 
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cumstances  under  which  the  cross  was  made. .  If/ 
however,  no  other  evidence  was  introduced  on  either 
side,  (as  appears  to  have  been  the  case,)  it  was  the 
province  of  the  jury  to  draw  such  inference  from  the 
circumstances  as  appeared  to  them  rational  and  just, 
either  in  favor  of,  or  against  the  validity  of  the  de- 
mand. 

'     But,  for  the  defendants  in  error,  it  is  further  con- 
tended, that  this  matter  of  defence  must  have  arisen 
subsequent  to  the  commencement  of  the  suit,  and 
even  after  the  pleas  were  filed ;  and  therefore  the  de- 
fence is  not  sustainable.     On  the  cotitrary,  it  i»  in- 
sisted that  the  cancelling  or  crossing  the  bond  while 
in  the  possession  of  the  obligee,  or  his  representatives, 
may  be  construed  as  an  admission  of  an  earlier  pay- 
ment, even  before  the  issue  was  joined,  or  the  suit 
commenced ;  but  that  this  is  immaterial,  fortthe  de- 
fendant below  was  entitled,  as  a  defence,  to  any  sa- 
tisfaction at  any  time  before  the  trial.     In  support  of 
this,  latter  position,  the  case  of  BayUeSy  et  al  v.  Petty- 
place f  et  aV  is  cited.  In  that  case,  Sedgmck,  J.  who  ap- 
pears  to  have  been  sustained  by  the  Court,  held,  that  934.' 
^'  in  all  cases  of  assumpsit^  whatever  shews  that  a 
complete  satisfaction  has  been  received  by  the  plain- 
tiff be/ore  the  trials  may  be  given  in  evidence  under 
the  general  issue."     He  remarks  further,  "  that  be- 
fore the  decision  of  the  case  of  Birds  vs.  BxmdaU^  it   bjBMr. 
might  have  been  doubted,  whether  such  a  satisfac-^^^- 
tion  could  be  given  in  evidence  under  the  issue*  of 
not  guilty  J  in  an  action  for  a  tort ;  but  it  ought  never 
to  have  been  a  doubt,  whether  there  was  a  distinction 
between  those  cases,  where  the  satisfaction  was  made 
befofe^  and  those  where  it  was  made  after  the  com- 
mencement of  the  suit.     In  the  reason,  nature,  or 
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justice  of  the  thing,  there  can  be  no  such  distinction." 
The  case  of  Birds  vs.  Randall  appears  to  have  been 
an  action  for  a  tort  comniitted  by  seducing  the  plaia- 
tiflTs  journeyman  to  leave  liis  service.'  The  trial  was 
had  upon  the  general  issue,  when,  on  objections  made, 
the  Court  decided,  "  that  a  full  satisfaction,  after  the 
commencement  of  the  action,  and  before  tJie  trial,  need 
not  be  pleaded,  but  might  be  given  in  evidence  un- 
der the  general  issue." 

A  decision  of  this  Court  may  also  be  invoked  in 
aid  of  the  same  principle.  The  case  of  McMillan  vs. 
Wallace^*  was  an  action  of  assumpsit,  for  use  and  oc- 
cupation. The  pleas  were  the  general  issue,  payment 
and  set-ofF.  On  error,  the  Court  recognised  as  a  gen- 
eral rule,  that  no  matter  subsequent  to  the  commence- 
ment of  the  suit,  can  be  given  in  evidence  under  the 
general  issue  ;  but  sustained  the  position,  as  an  ex- 
ception to  the  rule,  that  evidence  of  subsequent,  par- 
tial payment,  may  be  admitted.  That  the  plaintiff, 
ho^^ver,  in  such  case,  is  entitled  to  recover  his  costs 
at  least.  And,  as  respects  the  objection,  that  the 
plaintiff  would  be  in  danger  of  surprise  from  this 
course,  it  was  remarked,  that  this  danger  or  inconve- 
nience was  not  materially  different  from  that  to  which 
plaintiffs  are  often  subject,  under  different  circum- 
stances ;  and,  should  it  so  happen,  the  remedy  must 
be  by  an  application  for  a  new  trial. 

At  present,  we  decline  a  farther  investigation  of 
th^  doctrine,  whether  our  former  decision  fixed  a  pro* 
per  standard  of  reduction,  by  evidence  of  subsequent 
satisfaction — Whether  the  plaintiffs  demand  can  only 
be  reduced  so  as  to  leave  a  balance  in  his  favor  to 
carry  costs,  or  whether  by  such  defence  his  action  can 
be  entirely  defeated,  as  seems  to  be  the  doctrine  of 
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the  other  cases  referred  to.  A  definite  adjudication 
on  this  point  is  not  essential  to  the  decision  of  the 
present  case. 

It  may  be  remarked  that  payment  or  satisfaction 
of  a  demand,  pending  a  suit  for  it,  can  only  be  made, 
with  the  knowledge  and  consent  of  the  plaintiff  or  his 
agent;  and  if  he  has  consented  to  deprive  himself  of 
the  evidence  of  his  claim,  or  to  destroy  it,  he  has  no 
just  ground  of  complaint.  The  error  we  find  in  the 
record,  is  confined  to  the  opinion  of  the  Circuit  Court, 
which  instructed  the  jury,  that  the  crossing  the  bond 
as  described,  "  was  not  sufficient  evidence  of  cancel- 
ing or  payment,^^  we  think  that  was  a  matter  of  fact 
which  they  had  a  right  to  determine  ;  and  for  which 
the  judgment  must  be  reversed,  and  the  cause  re** 
manded. 

Lipscomb,  C.  J.  not  sitting. 
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BARTON,  et  al.  versus  F.  A  E.  PECBL 

In  a  proceeding  against  a  sheriff  and  his  sureties,  under  the  act  of  1835,  Ibr 
failing  to  pay  over  money,  it  id  requisite  to  allege  in  the  notice,  by  apecial 
averment,  that  the  money  hud  been  demanded,  and  by  whom  that  demand 
was  made. 

But  a  verdict  will  cure  the  defect,  if  the  record  shew  proof  sf  tkt  font. 

Such  proceedings  art  not  limited  to  the  period  during  which  a  afaeriff  holds  his 
office,  but  may  be  instituted  after  that  period  has  elapsed. 

Damages  at  the  rate  of  five  percent,  per  month,  in  such  cases,  are  allowed 
from  the  time  the  demand  is  proved  to  have  been  made,  until  its  eoUectioa. 

In  error  from  Marengo  Cijrcuit  Court. 

This  case  originated  from  a  notice,  served  on  Bar- 
ton, late  sheriff  of  Marengo  county,  and  his  suretieSi 
that  a  motion  would  be  submitted  to  the  Circuit  Court 
of  said  county,  on  a  day  therein  named,  for  judgment 
and  award  of  execution  for  a  certain  sum  of  money 
collected  by  the  said  sheriff  in  a  case  wherein  said 
Pecks  were  plaintiffs,  and  one  Johii  Craig  defendant 
And  also,  for  five  per  cent,  per  month,  damages, 
from  the  time  the  said  money  was  demanded.  The 
notice  contained  no  special  averment  of  a  demand, 
nor  by  whom  made,  but  the  proof  of  these  facts  was 
ample.  On  the  matters  being  left  to  the  determina- 
tion of  the  Court,  and  on  the  objection  that  the  notice 
was  insuflScient,  the  Court  gave  judgment  for  the 
plaintiffs  below,  together  with  five  per  cent  per  month, 
from  the  time  of  the  demand.  On  this  judgment 
Barton  took  error  to  this  Court. 

hijon,  for  Plaintiff — Stewart y  contra. 

Tatlor,  J. — This  is  a  summary  proceeding  under 
the  act  of  1825,  against  Benjamin  Barton,  late  sheriff 
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of  Marengo  county,  and  his  securities,  for  failing  to 
pay  over  to  the  plaintiffs  a  sum  of  money  which  he 
had  collected  by  an  execution  in  their  favor. 

Three  points  are  made  by  the  defendants  in  error. 

1st.  That  the  notice  is  defective. 

2d.  That  a  proceeding  of  this  kind  is  not  authorised 
against  one. who  has  been  a  sheriff,  but  whose  term 
of  office  has  expired  before  it  is  commenced. 

3d.  That  the  damages  at  the  rate  of  five  per  cent, 
per  month,  allowed  by  the  statute,  copld  only  be  a- 
warded  to  the  time  at  which  the  suit  commenced. 

The  defects  alleged  in  the  notice,  are  two,  viz  : — 
there  is  no  special  averment  that  a  demand  had  been 
made  of  the  money  alleged  to  have  been  collected  by 
said  Barton ;  nor  is  it  stated  by  whom  the  said  Barton 
was  requested  to  pay  the  same. 

The  statute  provides,  in  substance,  that  when  any 
sheriff  has  collected  any  money  upon  execution,  and 
shall,  upon  demand  made  thereof,  fail  to  pay  the  same 
to  the  person  entitled  thereto,  the  person  entitled  to 
receive  the  same,  shall,  upon  giving  one  day's  notice 
to  such  sheriff,  recover  against  him  and  his  securi- 
ties, on  motion  before  any  Court  having  jurisdiction 
thereof,  the  sum  of  money  so  collected,  with  five  per 
cent,  per  month  thereon  from  the  time  the  same  shall 
have  been  demanded. 

To  recover  the  damages  of  five  per  cent,  per  month, 
there  is  no  doubt  it  is  material  to  prove  a  special  de- 
mand, and  the  time  at  which  that  demand  was  made; 
and  wherever  a  demand  or  notice  is  material  to  be 
proved,  it  should  be  averred  in  the  declaration ;  it 
should  also  be  averred  by  whom  this  demand  was  made. 
In  1st  Chitty's  Pleadings  f  323,  '4,  it  is  said,  "when 
an  actual  request  is  essential  to  the  support  of  the 
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action,  a  special  request  must  be  stated,  and  it  must 
be  shown  by  and  to  whom  the  same  was  made,  and 
the  time  and  place  of  making  it,  in  order  that  the 
Court  may  judge  whether  the  request  were  sufficient." 
Ther€  can  be  no  doubt  about  the  correctness  of  this 
position.  In  a  case. like  the  present,  it  is  as  impor- 
tant a  fact  as  any  which  is  to  be  proved,  and  that  a 
demurrer  to  a  notice  omitting  it,  would  be  sustained, 
there  is  no  doubt  But  it  is  insisted  that  this  defect 
is  cured  by  the  verdict,  or  by  the  statute  of  Jeofails  of 
1824.  Chitty  in  the  page  last  cited,  proceeds  to  say: 
"it  should  seem  that  a  verdict  would,  at  common  law, 
aid  the  defect:"  and  the  act  of  1824  declares,  that  no 
case  shall  bef  reversed  or  arrested  for  any  defect  in 
the  proceedings,  unless  the  objection  was  made  in 
the  Court  below,  provided  the  record  show  a  good 
cause  of  action.  Is  this  then  one  of  those  defects, 
which  would  be  aided  by  verdict  at  common  la^,  or 
by  the  statute 

Although  the  demand  in  this  case  entitles  the 
plaintiff  to  a  much  greater  recovery  than  he  could 
have  without  iti  yet  the  damages  can  only  be  viewed 
as  incidentaltothe  debt.  It  is  not  because  the  mo- 
ney is  demanded,  but  because  the  sheriff  has  failed  to 
discharge  his  duty  in  paying  it  over,  that  he  becomes 
liable  to  the  damages.  There  should  be  much  strict- 
ness required  in  proceedings  of  this  kind,  especially 
where  the  penalties  are  so  great,  and  I  at  first  inclin- 
ed to  the  opinion,  that,  as  without  the  demand  there 
could  be  no  recovery  of  the  five  per  cent,  it  might 
be  considered  as  the  cause  of  action  fbr  this  part  of 
the  judgment,  and  that  the  failure  to  aver,  it  was  fatal 
on  error.  But  upon  reflection,  I  do  not  perceive  that 
the  averment  is  more  requisite  here  than  in   other 
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casGs  in  which  it  i:^  essential  to  the  proof.  In  none, 
ca:i  a  vddovcvy  Ijj  had  wllhout  it :  'it  secures  the  right 
of  a::tioii  in  tlio  plainliif,  aiiJ  fixes  the  liabihty  of  the 
defoiid  lilt.  In  ca^os  conducted  in  the  usual  manner, 
it  will  after  verdict,  be  prosiinied  to  liave  been  proved  ; 
and  in  a  summary, ca.se,  like  the  prersent,  if  the  re- 
cord shews  that  the  proof  was  made,  ic  will  supply 
the  omission  in  the  notice.  This  record  shows  that 
fact. 

The  next  ol)jection  to  the  judgment  is,  that  such  a 
proceediujjs  can  only  be  had  against  sheriffs,  and  were 
never  intended  to  be  extended  to  tiiose  who  had  ceas- 
ed to  be  such,  by  the  t'jrin  for  v/hich  they  held  their 
otTices  havin:^  expirjd,or  in  any  other  way. 

No  authority  has  been  produced  on  this  point,  nor 
an  attempt  made  to  sustain  it  by  analogous  principles 
of  law       Nor  can  I  perceive  any  reason  for  confining- 
the  operation  of  the  statute  to  sheriffs  in  office.    Fre- 
quently, after  the  terra  expires,  a  i^erson  \yho  hasfill- 
ed  thisodice,  collects  large  ?ums  of  money;  in  fact, 
he  continues  a  sherilF,  vested  with  all  the  power  and    ' 
authority  of  one  so  far  as  relates  to  the  unfinished  bu- 
siness of  his  clnce.     If  he  can   not   be   reached  for 
monies  wdiich  he  collected  during  the  continuance  cf 
his  term  of  ofuce,  he  can  n6t  be  for  that  which  he  col- 
lects afterwards.     There  could  be  certainly  no  reason 
for  making  a  distinction  of  this  kind ;  but  the  great- 
est evils  would  result  from  a  rule  of  decision  like  the 
one  contended  for,   and   it  would  render  the  law  al- 
inost  inoperative.     It  is  after  a^sheriff  has  gone  out 
of  office,  particularly  in  this  State,  that  his  delinquen- 
cies are  generally  discovered.     He  only  holds  his  of- 
fice for  a  short  term,  is  not  eligil)le,  at  the  next  elec- 
tion, and  can  manage  to  conceal  the  majority  of  his 
defalcations,  for  the  short  time  he  i&in  office,  and  the 
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most  of  them  often  take  place  towards  the  close  of 
his  time.  The  policy  of  the  statute  would  be  entire- 
ly  defeated  by  the  decision  for  which  the  cdansel  of 
the  plaintiff  in  error  contends. 

The  third  objection,  that  damages  at  the  rate  of 
five  per  cent  per  month,  could  onijr  be  recovered  up 
to  the  time  of  bringing  the  suit,  is  believed  to  be 
equally    untenable.     The  statute   awards  five   per 
cent,  per  month  damages  to  the  plaintiflF  "  from  the 
time  of  the  demand."     If  it  had  been  intended  that 
these  damages  should  cease  when  the  suit  was  brought, 
it  would    have  been  almost  useless  to  give   them. 
The  suit  is  generally  instituted  very  soon  after  the 
demand  is  jnade,  and  the  inducement  to  pay  the  mo- 
ney really  due,  to  prevent  his  incurring  the  damages, 
would  be  slight  indeed,  if  he  foresaw  that  he  would 
probably    pay   them  for   a   few    days,  and  might 
possibly  protract   the  suit  for   years    before  a   re- 
covery could   be  had  against    him.     It  is  said,  if 
they  are  incurred,  another  suit  must  be  brought  to  re- 
cover them ;  but  no  case  is  recollected  in  which  a 
right  is  withheld  froui  a  plaintiff,  and  his  recovery 
of  damages  is  limited  to  those  which  had  occurred  at 
the  commencement  of  the  suit.     There  certainly  can 
be  no  good  reason  given  for  their  ceasing  when  the 
action  is  instituted,  nor,  if  they  continue  to  accrue, 
can  any  be  perceived  for  their  not  being  investigated 
and  decided  on  without  a  second  suit.     The  law  ab- 
hors multiplicity  of  actions,  and  to  decide  for  the 
plaintiff  in  error  on  this  point,  would  be  a  wide  de- 
parture from  that  policy. 

We  d\not  perceive  any  thing  in  the  assignment 
of  errors  to^authorise  a  reversal;  and  therefore,  the 
judgment  is  a£Brmed. 

Sapfold,  J.  not  sitting. 
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1.  A  mere  verbal  promise  to  pay  a  squatter  for  his  improvements  on  public  land, 

not  made  at  the  request  of  the  promisor,  will  not  sustain  an  action.— S&oio 

vs.  Bojfrf.  ^    .  .         8S 

2.  Where  an  action  is  brought  against  several  defendants  in  a  Justices'  Court, 

one  of  them  without  the  couculrence  of  tlie  balance,  may  prosecute  an  ap- 
peal.— Craigf  et.  al.  vs.  Attcood.  86 

3.  Anactionofassompsit  for  rent,  will  not  He  at  Common  Law,  except  on  on 

express  promise  made  at  the  time  of  the  demise. — Bell  vs.  Ellis*  Heirs.  2d4 

4.  The  act  of  1812.  in  relation  to  the  uction  of  assumpsit  for  rent,  applies  only 

to  the  case  of  a  demise,  and  where  there  exists  an  agreement  creating  the 
relation  of  landlord  and  tenant. — lb.  294 

5.  So,  where  A  has  the  possession  of  land  under  an  agreement  of  sale  from  B. 

who  had  no  legal  title  to  dispose  of  it ;  this  action  can  not  be  maintained 

by  the  owners  of  the  land  to  recover  of  A,  rent  for  its  use  and  occupation.«-/6.  994 

AD.UIXI3TRATION,  GRANT  OF 

1.  Under  the  act  of  1806,  regulating  the  grant  of  administration,  to  the  next  of 
ki(i  if  there  be  no  widow  ;  tlie*^  father  is  entitled  to  the  administration,  in 
preference  to  the  sisters,  or  brothers  of  the  intestate.— jBwww  vs.  Bay  and 
Oermanp.  VXt 

AGB]rr. 

I.  The  gratuitous  declarations  of  an  affent,  as  to  the  owneri^iip  of  prop«ifty  en- 
trusted to  his  chars^e,  are  not  evidence ;  ii' competent,  be  must  be  profi|iCfd 
«in  j^non.—Stand^er  v.  Chisholm.  '  449 

APPSAX. 

1.  Where  sua,  action  is  brought  against  several  defendants  in  a  Justices'  Court, 
one  of  them,  without  the  concurrence  of  the  balance,  may  prosecute  an 
appeal.— Cm^,  et.  al.  vs.  Atwood.  96 

ASSIGNMENT. 

I.  Though  a  debtor  in  fhiling  circumstances  rnay,  by  an  asaignment  «f  his 
estate,  in  trust,  and  in  good  faith,  prefer  one  creditor  to  another;  yet  if  suoh 
assignment  be  made  without  the  consent  of  his  creditors,  and  rcser^as  to 
the  debtor  a  portion  of  his  property  for  the  support  of  himself;  and  be 
otherwise  arbitrary  and  unjust  to  'the  creditors,  senerallv ;  it  will  be  de- 
clared fraudulent  in  the  whole,  and  the  favored  creditor  will  not  be  aljow^ 
to  avail  himself  of  any  benefit  under  the  assignment  -^Bkhardsyr^.  Mg9Ufl4*   139 

%  An  assignment  mode  by  an  insolvent  debtor  of  his  estate,  appropriating  to 
himself,  without  the  approbation  of  his  creditors,  a  certain  amount  for  hif 
own  sttpport,  is  fraud  luent  and  void.— /d.  199 

ASSISTANT  COUNSEL.  , .        . 

1.  It  is  not  error,  that  in  the  prosecution  of  offenoes,  assiftam  comisel  19  AU^gn* 

ed  the  state.— S&e^ron  vs.  Tht  State,  808 

ASSUMPSIT. 

1.  An  action  of  Assumpsit  for  rent,  will  not  lie  at  Common  Law,  except  on  an 

express  promise,  made  at  ilic  time  of  the  demise. — Bell  vs.  Ellis*  Heirs.  994 

2.  The  actot  1812,  in  relation  to  the  action  of  Assumpsit  for  reot,  applies  only 

to  the  case  of  a  demise,  and  where  there  cxisis  an  agreeipad  creating  the 
relation  of  landlowi  and  tenant. — fb.  994 

3.  So,  where  A  has  the  pottsessipn  of  laiid,  undrr  an  agreeraentof  sale  from  p, 

who  had  no  legal  title  to  dispose  of  it ;  tliis  action  cannot  be  maintained  by 

the  owners  ef  the  land  to  recover  of  A,  rent  for  its  use  and  09cupati9».— i^'    994 
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BILLS  OF  EXCHANGE  AJTD  PROMISSORY  NOTES, 

1.  The  written  Miinowledgment  of  a  husband,  of  a  note,  executed  by  hiB  wife; 

though  the  note  may  originally  have  been  void  ip  it«elf;  becomcg,  by  guch 
acknowledgment,  under  the  stattue  of  this  state,  the  note  of  the  hu:»bai;d; 
and  it  is  not  necessary  to  »et  out  in  the  declaration  any  consideration  on 
the  pait  of  the  husband,  for  such  ack  now  led  gmeni— P/iiWt;»s  vs.  bcoggins,        28 

2.  Where  an  endorsed  note  is  relied  on  as  a  set  oil,  such  endurbemcnt  muat  be 

proved.  '  Cass  vt.  NoHkrop.  S9 

3.  The  statute  of  1819,  exempting  plaintifla,  in  suits  on  assigned  paper,  from 

proof  of  the  assignment. unless  defc^mtatil  makes  iitlidavii thai  it  is  forged  ; 
IS  not  applicable  to  cases,  whdte  an  endorsed  paper  is  produced  as  a.  flet 
off.— /d.  8J> 

4.  Where  a  defendant  produces  an  assigned  note  of  the  plaintiff,  as  a  setoff 

against  the  plaintiff's  action,  the  latur  may  sh<iw  a  total  or  partial  failure 
ot  the  consideration  for  which  the  note  was  givpn,  either  t)y  replicHtion 
to  the  fiUa  of  setoff,  or  in  answer  to  the  general  issue,  and  notice  t^  set-off. — 
Hudson  vs.  Tindail,  ex'r.  237 

5.  A  DHoer,  promising  to  pny  a  certain  pum  of  money  for  staves,  (subject  to  a 

aeduction  for  any  number  not  jirocured.)  at  two  dollars  a  thousar.d — 
held  not  subject  to  tim  same  rules  of  decision  which  regula'.e  promissory 
notes;  so  as  lo  authoiise  the  Court  to  give  judgment  on  it  without  tho  in- 
tervention of  a  jury.— Martin  Sf  Hill  vs.  IVoodaU.  fUA 

6.  An  effort  on  the  partof  the  endorsee  of  a  note,  to  find  the  maker  in  ord<»r  ta 

make  ademaudof  payment,  need  not  be  by  a  personal  applicntion  at  his 
last  place  of  residence  ;  if  it  is  notorious  that  such  last  place  of  residence 
has  been  abandoned. — Goading  vs.  Britain.  283 

7.  Under  our  statute,  notes  made  puyabie  in  "  notes,"  are  negotiable  aa  though 

made  {)ayable  in  money. — liid.  2S2 

T  8,  In  an  action  on  a  note,  pajjrable  lo  a  party  eo  nomitic,  the  cnpacity  of  tlie  lat- 
ter to  contract  and  sue  is  prima  fane  admitted  under  the  pleaof  the  gene- 
ral issue. — Herbert  8^  Kyle  vs.  Nashrilfe  Bank.  2S6 
9.  Where  a  note,  executed  by  a  party,  and  payable  in  ca«h  note?,  is  taken  np 
by  the  substitution  ol  notes  on  other  persons,  which  are  dndorsc>d ;  the  first 
«ontract  remains  uncancelled,  unle?s  an  ^-xpress  agreement  exists  to  sub- 
stitute the  liability  of  the  endorsement. — Crocliett  vs.  TroUer,  et.  al.  445 

10.  The  fact  of  lines  being  dcawn  through  the  face  of  h  bond,  or  note,  is  to  be 

re^rded  as  preFumptive  evidence  of  its  being  satisfied  or  cancelled  — 
PitoAer  ^  Rsmsen,  vs.  J^atrirJi's  adm^rs.  *  478 

11.  But  such  fiietis  proper  for  the  determination  of  a  jury,  before  whom,  cither 

party  can  legally  explain  the  circumstances  under  which  the  marks 
were  made. — Ih.  478 

CANCELLING. 

1.  Vide  **  BBhof  Excbazige  and  Promissory  Notes--^XO,  II. 

CERTIORARL 

1.  Where  the  Jud^e,  to  whom  a  petition  for  a  oerttorari  is  presented,  detms 
the  facts  sufficientto  authorise  the  issuance  thereof;  the  Courts  will  not  af- 
terwards entertain  motions  to  dismiss  on  the  ground  that  the  facts  set  forth 
10  the  petidoD  are  insufucient. — Casey  vs.  Brianl.  51 

CHANCERT. 

1.  Where  a  party  neglects  in  a  suit  at  law,  to  take  advnntnjje  of  an  entire  failiirs 
of  consideration,  then  within  his  knowledce,  he  will  net  afbrwards  be  per- 
mitted to  appeal  lo  equity  for  relief. — hbdlv.  Morris,  et.  al,  41 

%  Itis  competent  for  Courteof  Chancery  to  relieve  a  purchaser  of  real  estate 
from  payment  of  the  j)tiTchaj«e  money,  where  the  vendor  ccnnot  effect  a 
title.— SmitA  vs.  Pottus,  et.al.  -  '  lOt 

'  8.  The  inability  of  a  venrtor,  through  insolvency,  to  make  titles  to  r^al  estate 
sold  by  him,  is  a  sufficient  ground  for  the  interposition  of  equity  to  prevent 
such  vendor  from  enforcing  the  payment  or  the  purchase  money,  until 
such  disability  is  removed. — id.  107 
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CHANCERY. 

4.  And  where  a  note  has  boen  given  by  the  vendee  far  the  piachaae  money, 

equity  will  interpose  a2aiii!<it  its  rncovery,  o^en  in  i\\fi  hand*  of  an  ossignee 

if  the  equitable  dpfciine  wcfuUl  have  u\aile«l  against  the  j  avee. — Id.  1C7 

5.  VVh«re  a  defendant's  rom"dy  is  aiJ^Mjiiate  at  law,  but  at  the  time  of  irial  such 

remedy  is  not  undirsUHKl  nor  ascertained ;  the  jurisdiction  of  etjuiiy  is 
maintnina'jhi  — Bynum  ^V  Sims  v.«.  Slaltre.  ^  135 

6-  In  chaiiccry,  all  par.i«  s  wiinsf:  li'ihl.;  c^u  be  affeftf^d  h^  a  decree,  must  he 
made  purlieu  \o  thn  hiiil.  Jjct'i're  lli.it  (.iecrcc  ra/i  h<'  proiu  uncrd:  hut  a  sheiift', 
havijiiT  the  more  cu-^tody  <»f  monies,  iii  Ijii^allon,  \s  not  such  a  f.arty  as  to 
autiioii>«  llicdismisb^l  of  a  biil,  ^)0<*au3e  lie  id  not  joined. — iSuiith,  ct.  al.va. 
Rosters  5f  Sons.  317 

7.  An  answer  m  chancery,  respondin"  to  the  alierntions  of  a  bill,  and  expr»*ssly 
denying;  them,  will  prf;vail,  ullle^.s  tiie  lull  be  siistninod  by  Liie  t^tjtiitiony  of 
two  vvhnes<»'H — or  of  o.t  witui-^s,  and  jtrong  coiiojrrfjg  ci^•um^ta^(■os. 
And  jtroof  of  a  friud  between  two  jaifficp,  in  a  >epaiaie  and  distinct  trans- 
action from  the  one  in  suil ;  \\\l\  not  be  audi  ron<*lusive  circumstance  as 
will  susstuin  the  allegations,  deniod. — lb.  317 

CHARGE  OF  COURTS. 

1.  It  is  in  the  power  of  a  party  applying  foh  the  charge  of  a  Court,  to  have  it 
specifically  Jipplifd  to  every  point  arising  orfthe  evidence;  and  where  the 
charge  ij«  ac^ked  in  such  jioncral  manner,  as  that  who n  niven  it  may  not  be 
as  explicit  as  the  ic^tinioriy  would  .luthori.je  ;  it  is  not  a  around  of  reversal, 
that  the  charge  was  too  general. — Hunt  5r  Xurris  vs.  Toulmin.  178 

1.  Held  not  eir<»r.ihata  counsel,  with  the  n?=>ent  of  the  Court,  had  a  jury  recnll- 
ed,  and  an  erroneous  chars»e  of  such  Court,  in  favor  of  such  counsel,  re- 
tracted.— Smith  VB.  Maxtull.  *  221 

CONSIDERATION. 

1.  A  coiisideratif»n  wholly  pnpt  nnd  exrcutod  will  not  sn'-taiu  a  promise,  ijniess 

the  consideration  an  .^«  at  tijo  iii.sUnce  of  the  partv  promising. — bhaw  vs. 
Bo7jH.     ^  .  .      '  .  ^ 

2.  A.  g  ive  his  nole  for  th<»  rent  of  a  ferry,  inclutlincr   fi^^nty   acres  of  )i|id  : 

the  County  Court  af.oi  ward?  irruntrdihc  itrry  toan(»ilier.  In  a  suil  hro'ight 
to  rer^ovi'r  t!ie  amount  (if  thc>  not  ^— IIpM — Tlwt  A.  could  shr)*v  ili^  failure 
of  consiileralion,  v/hich  arose  from  bcl:)g  deprived  of  the  ferry. — Ecans  vs. 
Murphy.  "  226 

3.  The  terms  70ji  consul  rat  Inn.  in   tlie  3d   soc'ion  of  our  statute  of  frauds, 

where  it  is  said  n.at  **tl:id  act  sJiall  not  ext-.-  id  to  any  rstato,  &.C.,  which 
shall  be  upon  tr  of. I  conaith  ration,  and  tfua  Jr/r,  lav\r'd!y  conveyed,  &c.," 
must  be  cou=trued  to  mcaurt.'/;wj/';  cancLLraiujn.—KiUuugh  vs.  HtctU.  262 

CONTRACT. 

1.  The  rate  of  interest  stinnlated  to  be  pnid  on  a  contract,  in  the  absence  of 

written  or  statutory  law,  may  be  fixed  by  a  jury,  according  to  the  custom 

of  the  place,  where  the  contract  is  made.-«-Tr//e  vs  Innerarity.  33 

2.  Wherever  a  defendant  can  maintain  a  cross  action  for  damnges,  on  account 

of  a  defect  in  personal  property  purchased  by  him.  or  for  a  non-compli- 
ance hy  the  plaintiff  with  his  part  of  I  he  contract ;  the  former  may  in  de- 
fence to  an  action  'ipon  his  note  made  in  cons^«o,nence  of  such  purchase  or 
contract,  cl.iim  a  deduction,  corresponding  with  the  injury  he  has  sustaiu* 
ed—^&fen  vs.  Moore.  71 

3.  Senible^  tbftt  where  real  estate  is  the  enbiect  of  the  contract,  the  rule  above 

laid  down  is  different— And  a  fiartial  defect  in  title,  while  the  contiact  re- 
mains unrescinded,  cannot  be  alledged  as  a  defence  to  an  actioo  for  the  re- 
covery of  the  purehaso  money. — Id.  71 

4.  A  party,  undertakinjr  to  peiform  a  piece  of  work  for  another,  will  be  requir- 

ed to  complete  it  accordinc  to  the  contract:  but  where  the  work  fails  after  ^^ 
its  completion,  by  any  means  not  within  the  control  of  the  contracting 
party,  this  will  not  bar  a  recovery  for  the  price  contracted  to  be  paid.—- 
Html  5f  Norris  vs.  Toulmin.  178 
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» 

CONTMACT. 

5.  A.  having  skipped  goodo  from  N«t^'  York  for  Mobile,  which  became  damaged 
on  the  passage,  proceeded  tQtiUl  the  Port  wardens  to  viewr  the  goods,  with 
the  purpose  of  chargini;  tlvefehip  owners.  B,  the  agent  of  ibe  ship  owners 
prorntscJ  A  that  if  he  #Dtild  desHf^nnd  proceed  to  sell  his  goods  at  auc- 
tion, he,  B,  woujd  psijr  the  ain«unt  of  the  loss.  In  aclioD  to  recover  the 
amount  nf«the  loss  from  B,  h'eUI,  That  the  promise  was  not  within  the 
statute  of  frands,  but  that  B  \va^.Vi^b\e^^Travis  vs.  ABen.  18S 

5.  A  gave  iiis  note  f(»r  the  rent  of  a  ferry,  including  eighty  acres  of  land:  the 
Confiry  Court  afterwarJs  granted  the  ferry  to  another.  In  a  Suit  brought 
to  recover  the  amoiint  of  the  Aof^ — H^ld — T^at  A.  could  show  the  failut'« 
of  consideratifm,  whieh  arose  from  beinf  deprived  of  the  feriy. — £9an$YS, 
Murphy,  et.  al.  S86 

CORPORATIOir.  '    ' 

1.  Where  the  Mayor  and  Aldermen  of  a  corpor^ioh,  appropriated  a  certaTn 
amount  to  the  holders  of  real  estate,  as  damages,  for  injury  done  to  such 
estate,  in  widening  a  street,  held,  First,  That  ihi  consent  «f  the  boklers  of 
the  real  estateHo  receive  the  amount  appropriated,  vested  sufficient  conside- 
ration, to  support  an  action  for  tji^  recovery  of  the  amount.  Second,  That 
the  resolution  of  the  corporation  was  an  admis.^ion  of  the  right  of  the  par- 
ties in  the  land  appropriale4*-~^0:^  ^nd  Aid.  MobUe  vs.  Riauirdsoif  et  al,        12 

COSTS. 

1.  In  cases  where  a  party  undnrtakes  the  pro.secution  of  a  penal  action,  and 
sues  in  the  tiame  of  himself,  and  of  the  state ;  it  is  competent  for  tlie  Court 
to  render  judgnient  for  all  costs,  against  tlie  informer,  if  he  fails  to  main- 
tain the  action.— Casey  vs.  Briant,  51 

CREEK  IKDIANS— See  <«  Indian  Lands''— 1»  »,  3. 

DAMAOlSSk-yide^Title  «« Slierifl;»>i^O. 

DEEP. 

1.  Where  a  party,  to  whom  a  deed  has  been  executed,  resides  without  the  state, 
such  circumstance  will  be  suiBcient,  under  the  statate,  to  authorise  a  copy 
of  the  deed  duly  authenticated,  to  be  received  in  evidence.-^Scptt  vs.  Biten.      19 

2*  To  render  a  deed  valid  and  operative,  there  must  be  a  delivery  of  it,  either 
le  the  donee,  or  to  some  one  for  his  u9e ;  or  into  the  proper  recording  uf- 
Ace.^Frisbie,  et  uz.  vs.  McCarty,  '  56 

"3*  It  is  a  rule,  applying  to  conveyances,  both  of  real  and  personal  proper^r,  that 
where  a  legal  and  eouitable  title  are  united,  the  latter  is  merged  in  the  for- 
mer.-^Standefer  va.  CMsholm.  449 

4.  So,  a  cestui  que  ttustj  for  whose  security  a  trust  deed  has  been  executed,  may 
take  an  absolute  bona  fide  conveyance  of  the  trust  estate,  and  the  UOfr 
becomes  merged  in  the  former.— id.  449 

DEED  OF  TRUST. 

1.  A  deed  of  trust  of  personal  estate,  recjularly  executed  and  recorded,  fi>r  the 
benefit  of  a  creditor,  will  not  be  cteemed  invalid,  merely  for  the  want  of 
the  signature  of  the  Tmatee.—Dmcoody  vs.  HMard.  9 

2-  A  cestui  que  trusty  for,  whose  security  a  trust  deed  has  been  executed,  naay 
take  ail  absolute  ba7ia  fide  conveyance  of  the  trust  estate,  and  the  latter  be- 
comes merged  in  the  formcr.—Stanc^^/er  v.  Chisholm,  449 

3i  A.  having  talcen  writs  of  error  on  sundi  y  suits  against  him,  B.  0,  D  and  £,  be- 
came hirt  sureties  in  the  Bond.  A.  then  executed  a  deed  of  trust  toB,  C 
and  L),  of  certain  slaves,  conditioned  for  **  tlie  payment  of  the  judff ments^ 
in  the  event  of  their  affirmance."  Held,  that  suchdeed  was  not  made  alone 
for  the  indemnity  of  the  three  sureties  named  in  it,  so  as  to  authorise  them 
'■^  to  appropriate  the  entire  amount  of  property  included  therein  to  their  sepa- 
rate liabilities,  but  that  it  went  generally  to  the  payment  of  the  judgments. 
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DISCOWTIMUANCE. 

1.  Where  a  party  h<asbcen  recofoiMdto  appflVr  at  a  particular  term  to  answef 
for  a  breacli  of  the  peace,  aud  the  Sttite  Mtkes  no  steps  towards  a  forfei- 
ture of  the  rec(>iinizance,(no4ndictiiiefttor  pffsentment  being  preferred,  or 
continuance  had,)  such  faihire  opel^t^as  a  disdoatinuance,  and  discbar* 
ges  the  accused.— GooifuTin  v.  The  Govermor.  465 

BRROB,  AWD  WRIT  OF  <• 

1.  On  overruling  a  motion,  to  eni»r  up  a  judgment,  nunc  pro  tune^  whereby  costs 

are  rendered  against  a  party,  a  writ  of  error  will  lie,^WUkert0H  v.  Goldlh' 
tDaite.  159 

2.  On  the  determinaHon  of  a  nrotionvquashing  an  execution,  a  writ  of  error  will 

lie  ^fombeckbee  Bank  v.  Strong's  ex'rs.  187 

3.  A  iudgoient  by  de&ult,  be^re  filing  a  declaration,  is  error-  MasterUm  v.  Beag- 

4.  In  order  to  brinji^  a  cause  into  the  appellate  Coort  by  error,  all  the  parties  naust 

join  in  tne  wril-Htnd  it  is  competentfor  on«  to  use  the  name  of  his  co-defend- 
ant; without  his  cona^nu-^ameson  v.  CoWUm.  853 

STIDENCE. 

1.  The  nominal  plaintiff  in  a  suit,  (brought  in  the  name  of  such  plaintiff  for  the 

use  of  another,)  can  not  be  rejected  as  a  witness  for  the  defendant,  where  it 
appears  that  be  was  evidently  consenting  4o  be  made  a  witness.— Prstoett, 
tt«8,  8(c»v.  Marsh,  17 

2.  Where  a  party,  lo  whom  a  deed  has  been  executed,  resides  without  the  state, 

such  circumstance  will  be  sufficient,  under  the  statute,  to  authorise  a  copy 
ofthe  deed,  duly  authentioated,  to  be  received  in  evidence.~8c;ott  v.  Rwen.       19 

3.  The  certificate  of  a  Judge  to  the  exemplification  of  the  record  of  another  state, 

"  that  the  attestation  of  tl»e  Clerk  ofthe  Courl,  is  in  proper  form,"  is  suffici- 
ent to  authorise  the  admission  of  such  exemplification  in  evidence.-Broioii 
v.  Adair.  49 

4.  The  act  of  Concress  of  1790,  does  not  require  the  presiding  Judge  or  Jostice, 

to  certify  that  the  clerk,  is  clerk,  at  the  time  he  attests  the  exempliiication~i^.      49 
6.  The  exemplification  of  a  record,  certified  by  the  clerk  ofthe  court,  under  his 
private  seal,  there  being  no  official  seal,  will  bo  good  andreceivablem  evi- 
dence as  though  a  seal  of  office  were  annexed.— TorAerf  v.  WUson,  900 
6.  Under  an  indictment  charging  an  assault  xxxi  the  10th,  evidence  is  adilfissible 

of  assaults  on  the  3d  and  4th  ofthe  same  month.— SA«fr(m  v.  Ths  StaU.  208 

7-  The  declarations  of  a  party  can  not  be  given  in  evidence  at  his  own  instance,   . 

unless  they  ff>rm  a  part  ofthe  res  gesta.— Kennedy  v.  Bhador.  J120 

8-  It  appearing,  that  improjier  testimony  is  admitted  by  a  Court  to  go  to  a  jury, 

the  appellate  Court  will  not  presume  the  proof  of  circumstances,  (not  ap- 
pearing in  the  bill  of  exceptions)  which  would  render  such  testimony  legal. 

Smithv.  MaoEweU,      221 
9.  Where  one  in  a  suit  at  law,  offers  in  evidence,  as  a  whole,  the  record  and  pro* 
ceedings  of  a  chancery  cause,  between  the  same  parties  to  the  soil. — con- 
sisting in  part  of  his  own  answer,  and  the  depositions  of  witnesses,  such  re- 
cord is  not  admissible  as  testimony  -Moore  v.  Leftirich,  254 

10.  Whether  the  statute  book  of  a  sister  state,  published  und^r  the  proper  anthori-  . 

tins  can  be  read  in  evidence  in  the  Courts  of  this  State — Qfiare.-ffsf&ert  If 

Kyle  v.  Nashville  Bank.  286 

11.  But  if  the  only  testimony  of  an  authority  for  the  publication  of  such  tftitute 

book,  is  the  declarations  of  witnesses,*0re  tenuSf  the  book  is  inadmissible- A.    286 

12.  An  answer  in  chancery,  responding  to  the  allegations  of  a  bill,  and  expressly 

denying  them,  will  prevail,  unless  the  bill  be  sustained  by  the  testimony  of 
two  witnesses— or  of  one  witness,  and  strong  concurring  circumstances.— 
Smithy  etal.v.  Rogers  8f  Sons.  317 

13.  Where  the  interest  of  a  defendant  in  execution  is  perfectly  balanced  between 

tlie  claimant  and  plaintiff,  he  is  a  competent  witness  for  either  party,  and  must 
be  produced;  and  evidence  of  his  declarations,  is  not  admissible-  Sumdefer  v. 
Chisholm.  449 

11.  The  gratuitous  declarations  of  an  affent.astothe  ownership  of  property  entmst- 

fd  tohis  charge,  are  not  evidence:  H^compet^nt,  he  must  be  produced  inperBon-i&  449 
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EXCEPTIONS, 

1.  If  an  fxreption  is  taken  to  i!ic  refusal  of  n  Cout|  to  instruct  the  jury,  the  bill 

of  c.X''?|)lion3  must  cuiSra'*.''  --o  nir.-'li  of  t!i"  cviJ.'ncp.i*  tt)  shew  that  the  in- 
strJictions  a-!<<'d  tor.  ir.»:  >  out  i\\'\\\v.  can-f  :  hut  if  the  in.-<trijrtit'ns  aclunlly 
givon  !)y  the  Coirt  ar<-  .>xcv';»!  •  I  to.  a-  •  I'-fiking  the  la\v,thLii  no  part  of  the 
tcslimoay  ncL\I  \>^  >.:\\  '.'.  --/*>./-■  v.  ^'[.^J,\'.  7l 

EXECi'TIf^":. 

1.  3Ioti{»:is  ill  ('onrt  tocn'V.t  ai.  r  \t  rv  '•  ui.  or  i'l  \t  enti.- faction  on  j»:rlrn!rrt? ; 

must  b"  ])r»  cecdcJ  by  uotiie  to  the  op^.c^llc  jKwiy. — Haylor  \s.  X'cCrfgcr 

Si'  Dadhrr.  '  159 

2.  On  the  ileti-rminaiioti  of  a  nuition   <]narj'ii;i«r  an  exctiuioa,  a  writ  of  error 

will  lie. —  Tom^y^'r'-f'  Bat'':  \s.  i''ri/:i;r\^-  c.t  rs.         '  187 

3.  Where  the  interrs!  of  a  defeu«h»iit  in  t  xc'iitron  i.s  jjirfLctly  ImlarTcod   be- 

tween the  clairiKint  and  pl.tintilT.  ho  is  a  (  oniiu'toiit  witnessfnr  Hthcr  party, 
and  must  be  produced  ;  and  cviucnce  of  his  declurations,  is  not  aduifesi- 
hle.Stundffar  vs.  ChibiLn.  449 

4.  In  a  proci't'dinL^  aiaiur^t  a  -]i«'i  ilVi»Tnl  liir-  sureiio?,  for  failure  to  pr»v  over  mo- 

ney p.oll'.'pl«'d  on  an  cx'f'i.t' '  1.  ilisMiUC   :^iiry  to  j)!ove  who  the  sureties 

are. —  Birton,  €f  al  v^.  Tt>f  !l'u/.\  ^'c  471 

5.  In  atria]  ot  the  rijhl  of  [>ro|)('rty  h'tiyren  a  elaim  itit  and  a  plaintiff  in  execn- 

lion.  itdops  not  devolve  npo:i  tlie  iattnr  to  produce  the  judgment  on  which 
the  execution  i>siu»d — and  >li*'  pinfinrTu.n  of  the  oe^uiion  is  sufficient 
between  the  panics  couttttirj^. — Carll'jn,  el  al.  \a.  King.  472 

FRAUD. 

1.  An  issue  in  fact,  tnvolv'ns  a  nueet*iOT»  of  frpud.  is  proper  to  be  determined  by 

a  jury  ;  but  wliere  an  'ir^-^Wi^  in  law  nrisrs.,  as  wliere  the  validity  of  a  ciCfd 
or  contract  is  drawn  in  qu(  >Mon,  it  is  the  province  of  ihe  ('ourt  ti>  proiicnnce 
a  decision,  if  fiatid  i-*  a});i.ir.Mil  on  tlie  tarn  of  tlie  died  rr  contract,  or  fol- 
lows from  the  i''.\"*.<  of  the  ca>*.'  \.ri  -^  •iitrd.--/i/'-/.'r7/7/i.'\s.  lIozzariL  1C9 

2.  Thouijh  a  dHj>torin  failin-;  rir'M:t>i-:an«*cs  may  by  an  a-'-i^nm*  i.t  oi'  his  estate 

in  trust,  and  in  j'ood  I'aith,  pn  f  r  oi'.r  ci(.-.lii(»r  to  anotl.er ;  yet  if  such  as 
sijiumeiit  be  made  witlioui  tiie  consent  of  his  rred;Jo:>.  ard  reserves  to  the 
debtor  a  portion  of  his  ])roj)  ityforthe  -UMport  of  himself;  ai.d  he  other- 
wise arbitrary  and  I'n.n.^t  to  the  rnM'ilirs  ijfneially :  it  will  he  declared 
fraudul»^nt  in  t!i»»  whole,  and  tfu'  tav»M(  d  ( reditor  uill  not  be  .allovxed  to 
avVil  iiiin<  df  of  any  b-^s-li'  um  i.rtlic  .•i-:::;ii'm  .nt.— //j.  139 

3.  An  assiirnnn'nt  made  by  a'j  in-:o!v«Mit  debtor  of  hi*  ettatfl.  appropriating;  to 

himself,  without  I'le  a;);iroha!ioii  of  )»is  creditojs,  a  certain  amt)Uiit  for  his 

own  sMipport.is  frandule»it  and  void— 7&  139 

4.  A  bill»»f  sale  of  p'M'-onal  property,  with  condition  of  defeasance  or  morigape» 

founded  on  a  vtilanM",  con'«ivh!riti(»n.  and  bona  fi  h,  i^  not  fratidulcnt,  p*r  fie*, 
under  our  statute  of  frauds,  as  to  creditors  nf»t  having  aclunl  notice  <.f  its 
exist**nce,  where  the  possession  remaiuis  with  the  grantor,  for  more  than 
twelve  months  from  its  daie.'^Killuugh  vs.  Steele.  263 

FREEHOLDER. 

1.  \V  here  anuction  is  brought  fl|:ainst  a  defendant  in  ono  county,  .ivhilo  he  ip  a 
resident  Ireeliolder  of  anotiier,  Jie  must  take  advan!nge  oi  BU3h  matter  of 
defence  in  the  uctiim— aild  if  the  case  proceeds  IQ  judgment,  he  will  be 
foreclosed  as  to  ajiy  future  defence  on  that  grcuud.—  Torbcrt  vs.  I*  Ufcn.  £00 

GARNISHEE. 

i.  Where  a  garnishee  is  summoned  pursuant  to  law,  to  appear  and  answer  as 
to  his  indebtedness  to  another,  and  it  appears  from  the  authority  iudorfted 
on  the  process  that  the  summcns  was  served  by  a  depuiv  specially  au- 
thorised by  the  sheriff  to  make  that  service;  the  counsel  for  the  debtor 
—not  being  counsel  for  Uio  gamishee — cannot  h<ive  the  summotts  di»- 
nissed,  on  the  ground  ihat  the  authority  to  the  deputy  to  seive  it  was  in 
fact  given  not  by  the  s^ieriff,  but  by  a  deputy;  this  not  appearing  on  the 
face  of  the  papers— and  the  e<irnitshee  not  having  sppeared  or  pleaded.-  • 
;  fVaUu>r  vs.  Tajflvr.  298 
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CIFT. 

1.  Iti»  eswntial  to  the  validity  of  a  parol  ^ft,  of  personal  property ,  that  possefl- 

sion  should  accompany  the  gift.— JVu&ie,  ei  tcz,  v-  MeCarty,  56 

HUNTSVII<I.K  BAXK. 

1.  The  Act  of  18  i'J  decliring  a  forfeiture  of  the  charter  of  the  Huntsville  Bank 
to  ensue  from  a  failure  t»  pay  specie  for  itn  nnte.s.  did  not  take  from  the 
Bank  the  right  tuslie  in  its  corporate  capacity-  HuntsvUU  Bunk  v  McGehe6*s  ez,  306 

IHDIAN  I.ANDS. 

1.  The  estate  uf  Alabama  has  the  undoubled  con«titutionfil  right  to  extend  its  civil 

and  criminal  jurlsdictioa.  over  any  tract  oflndian  country  within  her  limits, 
where  the  Indian  title  is  nut  extin^uia^ed>-Cii//2tcetf  v.  The  itaU.  ZSSf 

2.  The  statute  of  1829,  extending  the  jurisdiction  of  ihe  State  of  Alabama  over 

the  Creek  nation,  4ivus  not  in  violation  of  the  Constitution  of  this  State,  or 
of  the  United  States;  nor  of  any  act  of  Congress  passed  in  compliance 
with  the  latter;  or  of  any  treaty  made  in  pursuance  thereof.— /&.  3W 

3.  An  olfjnce  com*nitted  iA  the  Indian  territory,  to  which  the  Indian  title  has  not 

lieen  extinguished,  but  ovef  which  territory  the  jurisdiction  of  the  State 
Courts  has  been  exlende>i,  i^  properly  cognizable  in  the  Courts  of  this  State, 
and  the  conviction  of  opd/o^  felony  <fli  such  lands,  held  legal.— M  327 

I5DI0TXEMT. 

1.  Under  an  indictment  charging;  an  assault  on  the  10th,  evidence  is  admissible 

of  assaults  on  the  3a  and  4th  of  the  same  month. -^Shdtott  v.  The  State.  20& 

2*  The  time  of  committing  an  offence,  (except  where  the  time  enters  into  the  na*. 
tare  of  that  offence.)  may  belaid  on  any  day  previous  to  tht  finding  dfthe 
bill,  durii^  the  period  within  which  it  may  be  prosecuted.— /tf.  908 

INTERBST. 

1.  The  rata  of  interest,  stipulated  to  be  paid  on  a  contract,  in  tljeoksenee  of  writ« 
tan  or  statutory  law,  may  be  fixed  by  a  jury,  according  to  the  custom  of  the 
place  where  the  contract  is  made.— To^e  v.  Innetdnty,  33 

JUD61IIENT. 

1.  Courts  of  law,  in  the  exercise  of  legitimate  and  incidental  powers,  have  au- 

th  >rity  to  authorise  the  set-off,  of  one  judgment,  against  soother,  existing  be- 
tween the  same  prtrttes,  in  the  same  Court.— Scott  v.  Rvoers  24 

2.  Motions  in  Court  to  credit  an  execution,  or  enter  satisfaction  on  judgments; 

must  be  proceeded  by  ntttice  to  the  opposite  party .•^Bo^or  V8<  McGregor 

if  Darting.  "158 

3.  If  in  entering  a  judgment,  the  clerk  omits  to  insert  the  amount  reeovared,  tha 

joAgment  mty  be  afterwards  amended,  and  the  amount  inserted  num  pro 
imio.-^WUkmoH  v.  Qoldtkuaiie,  159 

4.  On  overruling  a  motion,  to  enter  such  judgment,  whereby  ooeta  Are  rendered 

against  a  party,  a  writ  of  error  will  lie.— 7^.  ]j59 

5.  Where  the  Ulerk,  in  entering  a  jodgment,  makes  the  entry  in  short,  referring 

to  another  judgment,  the  entry  of  which  is  full,  and  in  proper  form,  suoE 
judgment  will  not  be  deemed  perfect,  so  as  to  anihorise  issuance  of  execu- 
tion thereon  '-TombtMee  Bank  vs.  Strong's  ez*rs,  187 

6.  Each  judgment  entered  during  a  term  mnst  be  of  itself,  ftiH  and  in  proper  fi>mi, 

and  the  imperfections  of  one  cannot  be  corrected  by  reference  to  another— ift.   187 
•  7.  In  a  trial  ottne  right  of  property  between  a  claim int  and  aplaTotiffio  ex«4|Uo 
liOP,  itdoes  not  devolve  upon  the  latter  to  produce  tha  jud/^ment  6n  which 
fjie  e;(6outiou  issued— and  the  production  of  the  execuiion  la  aoffieieDt 
tMtwe«n  the  parties  cootes^ng.— ^^ftrbtm,  ei  oL  vs.  Kkig.  472 

JUBISmcnOlf  of  the  state— see  <«Iii^UattI<a]icU't-«l,9)3. 

JtTKg* 

t.  AltKoqgh  in  oases  under  t^ontjr  doHaM,  tfte  Mtirts  *r*  ptrfilegtd  f0^«dde, 

63" 
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Without  a  jury,  yet  a  cause  will  not  be  reversed,  merely  becaase  the  Conrt 
(without  objection  from  the  parties)  left  it  to  be  determined  by  a  jury.— Ca 
tey  V.  Briant.  61 

2.  HeUI,  not  eiror,  that  a  counsel,  wiih  the  assent  of  the  Court,  had  a  juiy  re- 
called, and  an  erroneous  charge  of  such  Court,  in  favor  of  sucti  counsel,  re- 
tracted.-'-Smii/i  v.  Maztcell.  221 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  Peace  wIjo  receives  money  in  his  cfficiarcaparify,   ran  not 
utwfully  retain  it,  ia  datidi'autiou  of  a  debt  due  him  individually.- -Pretoett, 
iwe,  Sfc.  V.  Margli,  17 

UElfS. 

1.  The  purchaser  of  real  estate,  has  the  right  to  dischargHiens,  and  remove  dis- 
ubiliiies  upon  such  estate,  in  order  to  ubtain  and  perfect  a  title  ta  himself.  — 
Smkh  V.  Pettus,  et  aL  107 

UMITATIONS,  STATUTE  OF 

1.  The  suitutute  of  limiintion.  generally,  docs  licft  Operate  on  a  contract,  until  the 
party  ff  within  tiie  juri:'diction  oi  the  State,  where  sued.— Totcii«,  exV.  vs. 
BardieeU.adaCr.  96 

$.  A  re|>Ucation  toa  plen  of  the  statute  of  limitations,  that  the  maker  of  a  note,  at 

the  tim9-qf  its  execution,  refilled  in  Uie  State  of  North- Carolina ;  and  had  not 

•   resided  in  Alabama,  six  years  before  Uie  issuancccf  the  writ,  held  good,  on  de^ 

niiuTer.—i^.  96 

8.  Semble — (t  would  not  hp  so,  if  the  i^tute  had  perfected  a  bar  before  the  parties 

reumved  from  the  jurisdiction  where  the  contrnct  was  entered  into.— ifr.  96 

4«  In  a  replication  to  a  pica  of  the  statute  of  limitation,  of  a  fcrnier  suit,  the  plain- 
tiff must  set  out  the  p.irticularH  of  such  suit,  so  as  to  apprise  the  defendant 
of  what  he  will  have  to  answer.— 7(yr&«rM'.  W'i/s<wi.  ftOO 

&  It  iitno  answer  to  the  pica  of  tSic  statute  of  limitntioo,  that  an  action  had  been 
commenced  in  another  county  against  the  defendant,  which  action  has  not 
been  disposed  of:  nndin  oider  ^o  render  such  f«ict  avnilable  against  the 
plea  of  the  statute,  it  must  appear  that  the  former  action  bad  been  difposed 
of,  before  the  last  action  was  instituted.— 16.  900 

MAlilCIOUS  PROSECUTION. 

1.  In  an  action  for  nialici«us  prosecution, the  felony  charged  in  the  affidavit  roust 
be  substantially  averred  in  the  declaration ;  but  it  is  not  essential  to  recite 
the  whole  affidavit.— Hu^/ies  v.  Ross,  S58 

MONEY  COLLECTEB,  OFFICIALITY, 

1.  A  justice  of  the  peace,  who  receives  money  tn  his  official  capacity,  can  not 
lawfully  retain  it,  in  satisfaction  of  a  debt  due  him  individually. — Pntmtt, 
t«c,  vs.  Marsh.  17 

Vide  also,  title  *'  SHERIFF." 

HORT6AGE.-Tide  «Fmiid".-4. 

IfOTfiS— Tide  <<  Bills  of  Exchanse  and  Promissory  Notes."— 

PENAX  ACTIONS.  , 

X*  In  cffsae  ^whent  a  partv  und«»rtakp8  the  prosecution  of  n  penal  action,  and 
sues  in  the  name  ^  "himself,  and  of  the  state;  it  is  competent  for  the  Court 
to  render  judgment  for  all  costs,  against  the  informer,  if  lie  fails  to  main- 
tain the  action. —CflS€2f  vs.  Briant.  61 

PLEADING.  *,.    .     .         .      -        »     ^      ^   ^ 

h  A  raiilication  to  a  plea  of  the  statute  of  limitations,  that  the  maker  ejfa  note,  a 
the  time  if  its  execution,  resided  in  the  State  of  North- Carolina;  and  haductn- 
'Med  in  Alabama,  six  years  before  the  issuance  of  th€  ktU,  held  good,  oa  da- 
iauffer«— Tat9»«,  fxV,  vi.  B^fimU,  adm*r.  66 
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PI.EADIN6. 

2.  SemMe— It  would  not  b^  «o,  if  the  atntute  had  perfected  a  bar  before  the  parties 

removed  from  the  jurisdiction  where  the  contract  was  entered  into.— Tot«i» 

ex'r  vs.  Bardicell,  adin'r.  ^  36 

3.  In  a  repliciition  lo  a  plo:i  of  tha  statute  of  limitation  of  a  formersiiit,  the  plain* 

titi'miistset  out  th(?  particulars  of  such  duit,  so  ha  to  apprise  the  delendant 

of  what  he  uill  have  to  ai;«j\vcr — Tarbert  \j*.  IVilson.  ,  200 

4.  It  id  no  answer  to  the  plea  of  the  >tatnte  of  liitiitation,  that  an  action  had  been 

commenced  in  another  couniy  against  ihedol'ei.dniit,  which  action  has  not 
been  di?  ported  of;  and  in  ju'ilcr  to  render  *iich  fict  avaihthle  against  the 
plea  of  the  statute,  itni'ist  nppt^ir  that  the  former  action  had  been  disposed 
ol',  before  the  last  was  iiid'jiuteil. — lb.  ^  .  200 

6.  Where  a  defendant  produces  an  assigned  note  of  tlic  plnintifT,  as  o  setoff 

against  the  pUiintifTs  action,  tlie  laii-r  may  sImw  a  total  or  partial  failure 
of  theconsideiution  for  wliifii  the  note  was  pivrn,  either  liy  replication 
to  the  plea  cf  set-off.  or  in  answer  to  the  general  Wi(wc,  and  notice  of  set-off.^" 
Hudson  vs.  Tindall,  cx'r.  237 

6«  In  an  action  on  a  paper,-  payable  for  staves,  &r.  it  is  eppential  to  aver  in  the 

declaration,  the  !mm'j?r  of  slaves  Lwtually  procured— 3ftfrtm  Jf//t//  v.  WoodaU.  244 

7.  A  judgmant  by  default,  before  tiling  a  declaration,  is  error — Mastertou  vB^a^ley.  247 
&  Under  an  averment  in  a  declaration,  "  that  the  instrument  was  duly  present- 
ed to  the  maker  thereof"  the  pliintiffuiay  shew  in  evidence,  that  the  p«rty 

was  diligently  sought  and  could  not  he  I'uund;  and  it  is  nut  cMentialto 

aver  the  latter  facts  specially. — Taijlory.  Branch.  249 

9.  In  an  action  for  malicious  proseiution.  the  felony  charged  in  the  affidavit  m'Jrt 

be  substantially  averrea  in  the  decl.iratiou;  but  it  is  uot  essential  to  recite 

tlie  whole  affidavit. — Hughes  v.  Hoss.  20( 

10.  Where  a  party,  after  being  overruled  on  a  deimirror,  pleads  over,  he  can 

not,  if  the  declaration  sets  forth  a  cause  of  action,  aft.-rwards  allege  error  in      ^^ 
the  judgment  on  such  denuirrer  —Herbert  5r  Kyfo  v.  NashviUe  Bnnk.  2c6 

11.  Id  an  action  on  a  note,  payable  lo  a  party  eo  nomine,  the  capacity  of  the  lat« 

ter  to  contract  and  sue  is  prima  facie  admitted  under  the  plea  of  the  gen^ 

ral  'iM9ue.^HerbeH  5p  Kyle  vs.  Nashville  Bank.  286 

PBACTICE. 

1,  Courts  of  law,  in  the  exercise  of  legitimate  and  incirlental  powcr«.  hftve  au* 

thoiity  to  authorise  the  set-oif,  of  one  judgment  against  ancthcr,  ezitting 
between  the    same  parties,  in  die  hame  court.— Sco/<  v.  litters.  24 

2.  And  such  o filer  is  not  subject  to  revision  in  error.— 76.  ^  24 
3*  Motions  in  Court  to  credit  an  execution,  or  enter  saii-^factlon  on  judgment^ 

must  be  preceded  by  notice  to  the  opposite  party .•'fa^or  v.  McGregor  8f 
Darling.  158 

4.  If  in  entering  a  judgment,  theelerk  omits  to  insert  the  amount  recovered,  the 

judgment  may  be  afterwards  amended;  and  the  amount  inserted  mine  pro 
^      tiMJ.'-PVUkKrson  v.  Oddlhwaile.  159 

5.  Oa  overruling  a  motion  to  entei  such  judgment,  wherobv  coets  are  rend  red 

against  a  party  a  writ  of  error  will  lie— i//.  169 

6.  It  is  ill  th«  p*>wer  of  a  party  applying  for  the  charge  of  a  Court,  to  have  it  fp©* 

cifically  applied  to  evey  point  arising  on  the  evidem-e;  and  where  the 
charge  is  asked  in  such  general  manner,  as  that  when  given  it  may  n<Hbe 
as  explicit  as  the  testimony  would  anthoris?  r  it  is  not  a  ground  uf  reversoli 
th;it  the  charge  was  too  general. --ffwnt  5f  N^rris  vs.  Ibulmin.  ^  178 

7.  Where  the  clerk  in  entering  a  jud<rment,  makes  the  entry  in  shorti  refering  to 

another  judgment,  the  entry  of  which  is  full  and  in  proper  form,*  such 
judgment  will  not  bedeemecl  perfect,  so  as  to  authorise  issuance  of  execu- 
tion thereon.— TdmfcccAif^?  Bank  v.  Strong's  exrs.     ^  187 

8.  On  the  determination  of  amotion  quashing  an  execution,  a  writ  of  error  will 

lie  —it.  137 

9.  Scire  Facias  to  the  re,>rc5entatives  of  an  estate,  to  make  t!iem  parties  to  a  suit 

must  be  dirt-cled  to  thetn,  as  sucli. — Heirs  of  Callvr  vrf.  Mnlone.  et  aL  305 

10.  The  dupreinc  Lourt  will  not  entertain  nnezparte  motion  to  make  individualt 

parties  to  a  suit,  on  the  return  of  a  general  scire  facias  only  served  en 
them,  without  evidence  of  their  reprt  se. native  characlcr.*— it.  305 
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PUBLIC   LANDS.  ^   , 

1.  A  mere  verbal  promise  to  pay  a  squatter  for  his  iraprtNrementt  on  fwiuie  laad« 
not  made  at  the  request  c/  the  proitotaor,  will  not  sustain  an  aetioii.*^£Aao 
vB,Boyd.  83 

BiEAIi  CSTATEi-Vlile  <<Teii4or  and  Te]tdee.>^ 

BECOGinUEAKCE. 

1.  A  lecognizanee  to  appear  at  a  term  of  the  Court,  and  answer  for  an  allegad 
offence;  must  s6t  out  specifically  the  Icind  of  offence  cfasrged  to  bava 
been  committed.— Goodtctav.  Tfe  Gopemor.  465 

H.  Where  a  party  has  been  recognised  to  appear  at  a  particular  tern  to  angwvi 
for  a  breach  of  the  peace,  and  the  State  takes  no  steps  towards  a  forfei- 
ture of  the  recoffnizance,(no  indictment  njr  presentment  being  preferred*  or 
continuance  had,)  9nch  failure  operatesa^  a  discontinuance,  and  diecbai^ 
ges  the  accused.— Goodtmn  v.  Tiui  Governor.  465 

1.  The  certificate  of  a  Judge  to  the  exemplification  of  the  recofd  of  anotlier  Mia* 
"  that  the  attestation  of  the  Clerk  ot  the  Coart,  is  in  proper  form/*  U  ei4fc^ 
lint  to  authorise  the  admission  of  such  ezemplifieation  in  evideoce.-^reiciift 
T.  Adair.  49 

3.  The  act  of  Congress  of  1790,  does  not  require  the  presiding  Judge  or  Jost]ce» 

to  certify  that  the  clerk,  is  clerk,  at  the  time  he  atte^'ts  the  ezemplificatioo- A.      49 

3.  fhe  exemplification  of  a  record,  certified  by  the  clerk  of  the  court,  under  his 
private  seal,  ttSere  being  no  official  seal,  will  be  good  a«d  receivable  in  evi- 
dence as  though  a  seal  of  office  were  annexed. -^Turfeit  v.  WUson,  900 

XSTVT* 

1.  An  ac6on  of  Assumpsit  for  rent,  will  not  lie  at  Common  Law»  exeept  on  «a 

ei^eM  Tpromisgj  made  at  the  time  of  the  demise.** JSletf  vs.  JCtftf'  Hein.  S9< 

9.  The  act  of  1612,  in  relation  to  the  action  of  Assumpsit  for  rent,  applies  only 
to  the  case  of  a  demise,  and  where  there  exists  an  agreemetU  creating  thie 
relation  of  landlord  and  tenant.'/6.  ^ 

3«  6o,  where  A  has  the  possession  of  hind,  und^r  an  agreementof  sale  from  B. 

894 


who  had  no  legal  title  to  dispose  of  it ;  this  action  cannot  be  n^aintaiaed  by 
the  owners  of  the  land  to  recover  of  A,  rent  for  its  use  and  occttpatiQO.<<rl(, 


flCIRE  FACIAS. 

1.  ^anjadas  to  the  representatives  of  an  estate,  to  make  them  parties  to  a  soif, 

must  be  directed  to  them  as  auch.—Hdrs  of  Caller  v.  Malomf  d  a/.  905 

2.  The  Supreme  Court  will  not  entertain  an  taaaH%  motion  to  make  individaala 

parties  to  a  suit,  on  the  return  of  a  general  seiivyaews,  oaly  aervad  obIImid, 
without  evidence  of  their  representative  cbaracter.-xi^.  305 

9BT-OFF* 

1.  An  off«et,  against  a  plaintiffs'  demand,  in  an  action  by  him,  to  be  avmilaUe^ 
and  to  authorise  a  balance  in  favor  of  the  defendtnt,  must  appear  to  be  of 
natters  mutually  suboiHting  between  the  parties^  'Scott  v.  i^UMSs.  19 

9.  Coortsflflaw.  in  the  exercise  of  legitimate  and  incidental  powers,  have  an- 
tbority  to  authorise  the  set-off,  of  one  judgment,  against  another,  existing  be- 
*  tween  the  same  parties  in  the  same  (;ourt.-*«>Scctt  v..i2tMrs.  94 

3i>And  8uoh  order  in  not  subject  to  revision  in  error.-*-/tf.  S4 

4.  Where  an  endorsed  note  is  relied  on  as  a  set  off,  such  endoreemeat  auift  be 

proved,    (ka^  vs.  Northrop.  89 

5.  The  statute  oC  1819,  exempting  plaintiffs,  in  suits  on  assigned  paper,  ISnoas 

Sroof  of  the  assignment,  unleps  defendant  makes  affidavit  that  it  is  forged ; 
I  not  applicable  to  cases,  where  an  endorsed  paper  is  produced  as  a  set 
off.— /</.  » 

6.  Where  a  defendant  produces  an  assigned  note  of  the  plaintiff,  as  a  set-off  a^ 

gainst  the  plaintifTs  action,  the  latter  may  show  a  tOUd  or  partial  fulwre  of 
the  consideration  for  which  the  note  was  given,  either  by  a  repliealioa  to 
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tbejrfM  €f$A'^t  or  in  ah8W«r  to  the  gtneral  isam,  and  notice  0fM^o/'.—fllM^ 

SHERIFF. 

1.  it  is  not  competent  for  a  court  of  law,  on  motion,  to  order  the  sheriff  to  retain 

out  of  monny  collected  for  a  plaintiff,  the  chars^es  of  an  attorney  for  commis- 
sion, or  compensoHonfor  extra  serricss— not  bemg  costs  or  taxea  fee8.-I«cm^ 
V.  Leufis.  829 

2.  In  a  proceeding  against  a  sheriff  and  his  sureties,  for  failure  to  pay  over  mo- 

ney collected  on  an  execution,  it  is  necessary  to  prove  who  tne  sureties 
BTe,-'Bartonf  a  Ml  yB,  The  Bank,  S^c.  471 

3.  In  a  proceeding  against  a  sheriff*  and  Ins  sureties,  under  the  act  of  1825,  for 

failing  to  pay  over  money,  it  is*  requisite  to  allege  in  the  notice,  by  special 
averment,  that  the  money  hud  been  demanded,  and  by  whom  that  demand 
was  made — Barton^  H  al,  v.  Pedis.  486 

4.  But  a  verdict  will  cure  the  defect,  if  the  record  dune  proof  of  the  fact. —lb,  M 
b.  Such  proceedings  are  not  limited  to  the  period  during  wfuch  a  sheriff  holds 

bis  office,  but  may  be  instituted  afler  that  period  has  elapsed.  -/6.  4(^6 

6.  Damages  at  the  rate  of  five  per  cent,  per  month,  in  such  cases,  are  allowed, 

ffom  the  time  the  demand  is  proved  to  have  been  made,  until  its  coUection-ft.   486 

TRITST* 

t  Where  A  paid  to  B  a  sum  of  money,  to  be  vested  in  personal  property  for  the 
use  of  B's  child^and  B  instead  of  purchasing  property,  set  apart  a  portion  of 
bis  own,  with  the  consent  and  approbation  of  A ;  B  considered  as  the  trustee 
of  his  child,  and  the  possession  deemed  good,  so  as  to  vest  in  the  child  a  ti- 
de against  either  A  or  B*s  subsequent  aciB.Slanboick  v.  RoHniuim,  etux.  99 

VENDOR  AND  VENDEE. 

1.  |tis  competent  for  Courts  of  Chancery  to  relieve  a  purchaser  of  real  estate 
from  payment  of  the  purchase  money,  where  the  vendor  cannot  efifect  a 
tjde.^Smi<&  vs.  PeUus,  et.  al.  107 

8.  The  inability  of  a  vendor,  through  insolvency,  to  make  titles  to  real  e'ktate 
sold  by  him,  is  a  sufficient  ground  for  the  interposition  of  equity  to  prevent 
such  vendor  from  enforcing  the  payment  or  the  purchase  money,  until 
such  disability  is  removed. — Jd.  107 

3.  And  where  a  note  has  been  given  by  the  vendee  for  the  purchase  money, 

equity  will  interpose  agaiurft  its  recovery,  even  in  the  hands  of  an  assignee 

if  the  equitable  defence  would  have  availed  against  the  payee. — Id,  107 

4.  The  purehaser  of  real  estate^  has  the  right  to  discharge  liens,  and  remove  dis- 

abilities upon  such  estate,  in  order  to  obtain  and  perfect  a  title  to  himself^tfr.  107 
&  The  vendee  of  personal  property  will  not  be  permitted  *to  defend  asainst 
the  consideration  of  the  purchase  money,  by  a  mere  allegation,  ihat  he  has 
been  deprived  of  the  property  by  another,  whose  title  is  not  shewn  to  have 
been  superior  to  his  own — and  which  title  he  would  not  defend,  because 
the  vendor's  agent  refused  to  execute  a  bond  of  indemnity-Car^  v.  Waiker   223 

WILL. 

1.  A  will  of  personal  estate,  is  not  necessarily  void,  for  want  of  subecribing  wit- 
nesses.—JIfcGreios  V.  McGrews.  30 

8.  The  Orphans'  Court  has  peculiar  and  original  jurisdiction  over  the  subject  of 
the  probate  of  wills,  and  its  decree  in  rnlation  to  the  establishment  ofa  will 
must  be  taken  a.4  properly  entered,  upon  legal  testimony,  unless  thecoatrar 
rv  appears.— 16.  30 

3.  A,  by  his  last  will  and  testament,  bequeathed  two  quarter  sections  of  land  to 
his  daughter  B.  The  land  had  been  purchased  of  tlie  Unit(>d  States,  and 
bnt  one-third  of  the  purchase  money  paid.  Held,  that  A's  executor  was 
bound  to  pay  out  the  balance  due  to  the  Untied  States,  and  perfect  B's  ti- 
tle ;  ON  it  appearing  that  her  share,  tiien,  would  only  equal  the  legacies  giv- 
en off  by  the  said  will  to  A's  other  children. —Gfraeif,  et  mx  Moore,  ez'r.  813 
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